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ADVERTISEMENT. 

^HE  following  pages  contain  an  attempt  to 
continue  the  Reports  of  Cases  argued  and 
determined  in  the  High  Court  of  Admiralty, 
upon  the  same  plan  on  which  the  proceedings 
of  that  Court  have  been  hitherto  recorded. 
The  Editor  is  well  aware  that  the  excellence  of 
the  Reports  for  which  the  Public  is  indebted 
to  his  learned  predecessors,  Sir  Christopher 
Robinson  and  Dr.  Edwards,  has  rendered  his 
task  more  difficult;  but  though  he  cannot  ven- 
ture to  hope  that  his  efforts  have  been  equally 
successful  with  theirs,  yet  he  trusts  that  the 
inconvenience  which  must  have  arisen  from 
an  entire  discontinuance  of  the  publication 
has  been  prevented,  and  that  the  utility^  of  his 
undertaking  will  in  some  degree  compensate 
for  the  defects  in  its  execution.  The  Public- 
may  rest  assured,  that  great  care  has  been 
taken  to  state  correctly  all  the  facts  upon 
which  the  decisions  of  the  Court  have  been 
founded,  and  to  preserve  without  diminution 

or  addition  all  the  legal  principles  which  have 

received 


Digitized  by  Google 


ADVERTISEMENT. 

received  confirmation  from  the  very  high 
authority  thai  at  present  presides  in  the 
Court  of  Admiralty.  He  has  to  thank  the 
most  experienced  Members  of  the  profession 
for  the  assistance  they  have  kindly  rendered 
him;  and  as  a  very  considerable  part  of  this 
Work  has  already  been  submitted  to  their 
inspection,  he  feels  confident  that  in  what  has 
thus  been  revised,  no  material  error  can  have 
escaped  their  penetration  and  learning. 


Doctors  Commons, 

October  10th,  1 815. 
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VREEDE,  HoFFKER..  February  jth, 

1811. 


^nj  ^HIS  veflel,  laden  with  a  cargo  of  rice,  fugar,  Goods  delivered 
A    coffee,  and  other  goods,  was  captured  on  the^jSkatk^" 
fecond  of  May  1799,  by  His  Majefty's  (hip  Ranged 
Charles  Campbell  Efquire,  commander,  and  carried  m0anded  LtU1  . 

,  IBIOf  the  prm- 

into  Yarmouth.    The  ufual  proceedings  Were  infli-  cipal  and  one 
tuted  by  the  King's  Prodor,  and  on  the  1 5th  of  June"  S^tXIo- 
a  claim  was  given  by  Mr.  Vink,  one.cf  the  partners  in  11™* 
the  houfe  of  Van  Dyck,  Gevens,  and  Co.  of  London,  rur"— Q**- 
merchants,  for  forty-one  cafes  of  fugar  and  nine  calks  court  would  en 
of  coffee,  and  alfo  for  fifty  cafks  of  rice.    On  the  I^iait^L^hei 
1 8th  of  Oclober  1 800,  bail  was  given  to  anfwer  adjudi-  Jjjg  oftiL*!i 
cation  by  Gideon  De  Bie  and  John  Tullock%  and  the  E*rlanati°»  of 
goods  were  in  confequance  delivered  up  to  the  t^iStZ? 
Claimant.    On  the  13th  of  May  1801,  the  Judge  a2S?dSi 
decreed  the  fifty  calks  of  rice  to  be  reftored.  and  con-  — Surftyuiti' 

j  ,  >.v*«    timatcly  com- 

demned  the  fugar  and  coffee,  which  amounted  in  value  p*0**  t0  f*f« 
to  the  fum  of  £6$o  gs.  6d.    This  fum  had  never 
vol*  i.  b  been 
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when  a  monition  was  extracted  againft  the  parties  to 


February  jth,  bring  in  the  value  of  the  goods  condemned.  An  at- 
tachment was  now  prayed  againft  them  for  not  com- 
plying with  the  terms  of  the  monition.  The  Claimant 
himfelf,  and  one  of  the  fureties,  Mr.  Tullock,  had  be- 
come bankrupts  fince  the  bail  was  given. 

On  the  part  of  the  Captor — The  King's  Advocate 
and  Swabzy, — The  bail  which  has  been  given  is  com- 
mon bail  to  anfwer  adjudication  :  It  is  fubflituted  for 
the  thing  itfelf,  and  although  fome  of  the  parties  have 
fince  become  bankrupts,  that  is  not  fufficient  to  dif- 
charge  them  of  their  refponfibility.  They  are,  how- 
ever, feverally  bound  by  the  terms  of  the  bond,  and 
therefore  Mr.  De  Bie,  who  has  not  become  a  bank- 
rupt, muft  at  all  events  be  refponfible.  The  parties 
mud  know  that  they  have  never  been  difmiffed,  and 
are  ftill  before  the  Court.  The  ftatute  of  limitations 
does  not  apply,  fince  the  debt  is  on  record ;  it  is  a 
judgment  of  the  Court,  which  is  ftill  unfatisfied.  In 
the  cafe  of  RuJJen  and  Co.  againft  Colby,  1734, 
it  was  decided  that  bankruptcy  does  not  difcharge 
a  furcty  in  the  Admiralty.  As  to  its  being  a  cafe 
of  hardfhip,  that  can  form  no  legal  ground  on 
which  they  can  refufe  to  be  held  by  the  terms  of  this 
bail-bond. 

1 

For  Mr.  De  Bie,  one  of  the  fureties — Jenner.—lt  is 
for  the  Court  in  its  equity  to  determine,  whether, 
confidering  the  laches  of  the  captor,  it  will  at  this  late 
period  enforce  the  bond  againft  Mr.  De  Bie*  If  a  de- 
mand had  been  made  in  due  time,  the  money  might 
have  been  recovered  from  De  Vink  himfelf,  who  hat 

0  fince 
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fmce  become  a  bankrupt;  or  if  demanded  from  The 
Mr.  DeBie  within  any  reafonable  time,  it  would  have  *Lt"PE' 
been  in  his  power  to  have  obtained  indemnity  from  Februarys^ 
his  principal. 

Court. — The  captors  have  4ain  by  for  nine  years, 
by  which  delay  an  extreme  hardfhip  is  thrown  on  the 
other  parry,  againft  whom  they  afk  for  an  immediate 
attachment,  without  giving  any  explanation  of  their 
own  conduct  in  deferring  fo  long  to  put  the  bond  in 
execution.  There  muft  have  been  grofs  negligence 
fomewhere.  I  fhall  certainly  not  decree  the  attach- 
ment till  I  know  more  of  the  matter,  and  fee  with 
whom  the  blame  refls. 

On  a  fubfequent  day  Captain  Campbell  ftated  that  7th  May  ^u, 
he  was  wholly  unacquainted  with  the  bufinefs  till  he 
made  the  difcovery  by  examining  the  accounts  of  his 
agent ;  and  the  agent  alfo  ftated,  that  he  was  not 
aware  that  condemnation  had  taken  place,  having 
never  received  any  communication  of  that  fad  from 
the  proper  officer  ;  and  that  he  was  led  to  believe, 
from  the  information  given  him  by  the  brokers  at 
Tarmcutk,  that  the  captors  had  received  every  thing  to 
which  they  could  be  entitled. 

On  the  14th  of  the  fame  month  the  Judge  directed 
the  captor  and  his  agent  to  account  more  fatisfa&orily 
for  the  delay  in  calling  on  the  bail  to  anfwer  their  re- 
cognizance, and  decreed  a  monition  to  iflue  againft 
the  agent  for  that  purpofe. 

On  the  24th  of  July  new  affidavits  were  brought  in 
by  Captain  Campbell  and  the  agent. 

b  2  Judgment. 
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The  Judgment, 

Vreede 

Sir  JVilliam  Scott.— -This  is  a  proceeding  againft 
jugttfl  9th,  the  principal  and  fureties  to  enforce  the  payment  of 
^650  9*.  6d.  the  amount  of  goods  delivered  on  bail 
to  anfwer  adjudication.  The  parties  againft  whom 
thefe  proceedings  are  inftituted,  have,  with  the  ex- 
ception of  Mr.  De  Bie,  all  become  bankrupts.  The 
property  it  feems  was  condemned  in  the  year  1801, 
but  the  monition  againft  the  bail  was  not  extracted 
till  the  month  of  April  18 10,  nine  years  after  they 
had  entered  into  the  recognizance.  The  monition  was 
then  ferved  upon  the  parties,  and  they  in  return  alledge 
the  delay  and  laches  of  the  captor ;  averting  with 
great  truth,  that  if  due  diligence  had  been  ufed  in 
making  the  demand,  the  money  might  have  been  re- 
covered from  Mr.  De  Vink  himfelf,  the  claimant  of 
the  property,  and  infilling  that  the  bond  cannot  now 
be  legally  enforced. 

The  queftion  for  the  Court  to  determine  is,  whe- 
ther from  the  length  of  time  and  circumftances  of  the 
cafe  the  bail  can  be  held  discharged  from  their  refpon- 
fibility.  The  captors  muft  at  all  events  be  protected 
in  their  rights.  The  Court  felt  it  its  duty  to  inquire 
in  what  manner  the  delay  had  arifen,  a  delay  which 
has  occafioned  a  cafe  of  great  hardftiip  to  Mr.  De  Bie, 
the  only  fecurity  who  has  not  become  a  bankrupt. 
He  has,  undoubtedly,  great  reafon  to  complain,  and 
the  misfortune  under  which  he  labours  is  attributable 
either  to  the  mifconduft  of  the  captor  or  to  that  of  his 
agent. 

A  letter  has  been  exhibited  on  behalf  of  the  agent, 
purporting  to  explain  his  own  conduct,  in  the  tranf- 
a&ion.    The  letter,  as  far  as  it  is  material  to  the  pre- 

fent 
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fent  bufinefs,  is  in  thefe  terms : — "  Being  very  defirous, 
"  as  the  captors'  agent,  to  give  all  the  explanation  in  , 
"  my  power,  I  have  to  ftate  that,  by  Meflrs.  Steward 
*'  of  Yarmouth,  the  brokers  who  fold  the  veflel  and 
st  cargo,  their  -letter  of  the  nth  January  1802,  in 
"  which  they  fent  the  account-fales,  they  faid,  this  is 
"  the  remaining  part  of  the  cargo,  I  was  led  to  conclude 
"  this  was  all  that  was  coming  to  the  captors :  con- 
"  fequently  payment  was  made  to  them.  I  had  no 
"  information  from  the  late  King's  pro&or."  Now 
I  can  by  no  means  confider  this  explanation  fatisfac- 
tory  either  in  its  form  or  its  fubftandfc.  It  appears 
hardly  poflible  that  he  could  have  been  milled  by  the 
expretfions  in  Meffrs.  Steward's  communication  refpcS- 
ing  the  account-fales,  fines  he  muft  have  known  that 
thofe  particular  goods  were  delivered  out  upon  bail  to 
anfwer  adjudication,  and  therefore  could  not  be  the 
goods  which  compofed  the  remainder  of  the  cargo  to 
which  the  letter  of  the  nth  of  January  referred. 

Further  farisfa&ion  was  required  by  the  Court,  and 
an  affidavit  of  Captain  Campbell  has  been  brought  in, 
wherein  he  ftates,  that  "  the  agent  had  the  entire  and 
"  uncontrolled  management  of  all  the  Rangers  prizes 
"  committed  to  his  charge  j  and  that  he  confided 
implicitly  in  him  as  agent,  and,  not  fufpe&mg  that 
he  was  negligent  in  his  duty,  did  not  in  any  way 
"  interfere  in  regard  to  the  faid  prize  the  Vreede'%  He 
ftates  likewife  the  manner  in  which,  by  the  examination 
of  his  agent's  accounts,  he  himfelf  made  the  difcovery 
refpe&ing  the  money  due  upon  this  bond.  I  muft  fay, 
that  in  my  opinion  Captain  Campbell  has  mod  com- 
pletely exculpated  himfelf  from  all  blame.  He  had 
placed  his  concerns  in  the  hands  of  an  agent,  and  ex- 
pected that  he  would  act  with  diligence  and  fidelity  in 

b  3  the 


The 
Vreede. 


Augujl  9th, 
1S11. 


Digitized  by  Google 


6  CASES  DETERMINED  IN  THE 

The  the  care  of  them.  Has  the  agent  anfwered  the  demand 
'  made  upon  him  by  the  Court  in  a  manner  equally  fatif- 
Auzvji  9th,  factory  ?  After  Rating  that  the  (hip  was  carried  into 
Yarmouth^  he  fays,  in  his  affidavit,  that  "  although  he 
"  was  agent  for  the  captors,  the  fu  peri  nt  en  dance  of 
"  the  fliip  and  the  goods  on  board  her  was  necefTarily 
"  removed  from  the  appcarer  to  Meffrs.  Steward  and 
44  Co.  of  that  place,  merchants,  as  fole  agents  or 
"  brokers.*'  Now  I  can  by  no  means  admit  that  the 
duties  of  the  agent  ceafed  upon  the  employment  of  a 
broker :  although  not  upon  the  fpot,  it  was  (till  his 
dury  to  act  with  care  and  fedulity.  Is  it  not  the 
bufmefs  of  an  agent  to  know  in  all  cafes  what  becomes 
of  the  goods  ?  Is  he  to  make  no  inquiries  as  to  their 
reftituiion  or  condemnation  ?  It  is  his  duty  to  be 
urgent  "  in  feafon  and  out  of  feafon  more  efpe- 
cially  is  it  expected  of  him  to  be  careful  in  his  attention 
to  the  law  proceedings,  to  watch  their  courfe,  and  to 
inform  himfelf  accurately  of  their  refult.  The  agent 
goes  on  to  fay,  that  "  no  copy  of  the  condemnation 
(i  was  ever  fent  to  him  by  or  from  the  late  King's 
"  proctr>r,  or  information  of  fuch  condemnation,  to 
"  the  bcjl  tf  bis  recol left  ion  and  belief;  as,  if  it  had, 
41  that  he  mould  particularly  have  directed  that  pro- 
"  ceedings  were  duly  taken  againft  the  claimant  and 
<c  his  bail  to  procure  payment,  and  mould  have  caufed 
"  diflribution  thereof."  Now  this,  it  mufl  be  ob- 
served, is  a  charge  brought  againft  a  deceafed  perfon, 
and  that  too  upon  a  mere  belief  and  vague  recollection 
of  a  very  remote  tranfadtion.  Neither  can  I  follow 
him  to  the  conclufion,  that  if  fuch  communication  had 
been  made  to  him,  he  fhould  have  ordered  the  money 
to  have  been  demanded,  and  diflribution  to  have  been 
made.   But  if  the  charge  of  negligence  againft  the 

late 
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late  King's  proctor  were  true,  is  it  not  the  duty  of  the     v  J1*, 

agent  alfo  to  exercife  vigilance  ?    If  the  King's  proc-   - 

tor  did  not  tranfrnit  the  fentence,  it  was  the  arent's  au^h^ 
duty  to  require  it ;  for  a  fentence  there  mufl  have  been, 
and  he  was  bound  to  know  what  that  fentence  was. 
But  he,  it  feems,  remained  in  utter  ignorance  till  the 
error  was  pointed  out  to  him  by  Captain  Campbell. 
I  do  not  by  any  means  intend  to  fay,  that  the  agent 
has  been  actuated  by  any  corrupt  motived  (for  it  is 
quite  impofTible  to  attribute  to  him  any  corrupt  motive 
whatever,  the  money  being  entirely  out  of  his  poflef- 
fion,  and  remaining  in  the  regiftry  without  any  know-* 
ledge  on  his  part  that  any  fuch  money  exilled)  ;  but  it 
is  at  the  fame  time  equally  impoflible  to  acquit  him  of 
extreme  inattention  and  negligence :  and  if  the  Court 
had  the  power  of  laying  the  burthen  on  the  agent,  it 
would  in  this  cafe  have  done  it  without  diflatisfa&ion. 
Under  the  prefent  prize-act,  I  think  the  Court  would 
have  the  power  to  compel  payment  by  the  agent ;  but 
on  reference  to  dates,  I  find  this  to  be  a  tranfattion 
prior  to  that  act.  The  Court  then,  unfortunately, 
has  not  the  power ;  and  if  the  agent  cannot  be  fixed, 
I  fear  the  liability  mufl  reft  on  the  bail.  I  have 
looked  into  the  Chancery  cafes,  and  I  find,  as  far 
as  I  can  collect  them,  that  a  furety  is  not  releafed 
from  his  engagement  by  mere  lapfe  of  time,  unlefs 
where  payment  was  to  have  been  made  within  a  li- 
mited period,  and  the  time  has  been  extended  by 
the  other  parties  without  his  confent  or  knowledge. 
In  the  cafe  of  Nijbet  and  Smithy  ulterior  time  was  aBro.c.c 
given  againft  the  exprefs  directions  of  the  furety, 
and  Lord  Thurlow,  relying  upon  that  ground,  held 
him  to  be  difcharged.  In  the  later  cafe  of  Rees  aVexey,  54- 
v.  Eerrington,  the  obligee  in  a  bond  had,  without 
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v7i*vz  communication  with  the  furety,  taken  notes  from 

the  principal,  and  given  further  time ;  the  furety 


^i?**  there  aUo  held  t0  difcharged,  upon  the  fame 
ground.  In  the  (till  later  cafe  of  Wright  v.  Simp/on* 
the  Lord  Chancellor  intimated  very  ftrongly,  that 
mere  forbearance  in  enforcing  payment  on  a  bond 
would  be  infufficient  to  releafe  a  furety  from  his 
engagement ;  and  exprefcly  faid,  that  "  as  to  the 
"  cafe  of  principal  and  furety,  in  general  cafes,  he 
never  underftood,  that  as  between  the  obligee  and 
u  the  furety  there  was  an  obligation  of  active  diligence 
u  againft  the  principal ;  that  the  furety  is  a  guarantee, 
"  and  it  is  his  bufinefs  to  fee  whether  the  principal 
"  pays,  and  not  that  of  the  creditor.'*  Such  is  the 
refult  of  all  the  cafes  which  I  have  been  able  to  find 
upon  the  fubjeft,  fo  far  as  I  can  underfland  them ; 
and  as  I  have  no  power  of  throwing  the  refponfibility 
upon  the  agent,  I  am  under  the  painful  neceffity  of 
enforcing  payment  from  the  bail  \  but  I  (hall  order  the 
attachment  not  to  be  iffucd  for  the  ijpace  of  one 
month. 
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LE  NIEMEN,  DUPOTET.  February  i»ih, 

^HIS  was  a  claim  of  joint-capture  on  behalf  of  J£f^Jp^re*rt 
Francis  Louis  Mait land  Efquire,  the  commander,  of  the  Emerald. 
and  the  officers  and  crew  of  His  Majefty's  frigate  the 
Emerald,  to  (hare  in  the  proceeds  of  this  French  frigate  n^E^ld 
Le  Niemen,  which  had  been  captured  on  the  6th  of  MM  fl*ht  rf tU 
April  1809,  after  a  very  levere  engagement,  by  His  rfauestocruUc 
Majefty's  frigates  the  Amethyft,  Sir  Michael  Seymour  ^^l^n. 
commander,  and  the  Arethufa,  Robert  Mends  Efquire  %*^*rffla 
commander.    Before  the  capture  of  the  prize,  an 

tual  capture — 

agreement  had  been  entered  into  between  Sir  Michael  claim  of  ch« 
Seymour  of  the  Amethyft,  and  Captain  Maitland  of  the  jeTted.  rC" 
Emerald,  and  the  refpedtive  officers  and  crews  of  thofe 
mips,  to  (hare  jointly  in  all  prizes  that  might  be  cap- 
tured by  either  of  them ;  in  virtue  of  which  agreement, 
the  captain,  officers,  and  crew  of  the  Amethyft  would 
be  entitled  to  (hare  in  any  proportion  of  the  prize 
which  might  be  decreed  to  the  Emerald. 

An  objection  was  taken  by  counfei  to  the  admifBon 
of  the  log-book  of  the  Amethyft  as  evidence  in  the 
caufe,  on  account  of  the  agreement  which  had  been 
entered  into  to  (hare  all  prizes  with  the  Emerald,  upon 
the  ground,  that  by  affifting  to  eftablifh  the  claim  of 
the  Emerald  (he  was  in  fact  fupporting  her  own  intereft 
under  the  agreement. 

The  Court  held  the  log  of  the  Amethyft  to  be  inad- 
miffible  as  evidence,  fince  it  went  to  give  a  common 
intereft  to  the  parties. 

It 
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Lr  nicmen.      It  was  then  prayed,  that  the  conclufion  of  the  caufe 
February  13th  m*£nt  De  refcinded,  for  the  purpofe  of  having  the  anfwer 
xBii.    *  of  the  actual  captor. 

Court. — I  fliall  permit  the  anfwer  of  Captain  Mends 
to  be  taken,  confidering  it  as  a  fair  indulgence  to  the 
other  party,  a&ing  under  an  erroneous  impreflion  of 
the  admiflibility  of  the  log  at  the  time  of  waving  the 
anfwer :  but  I  fhall  not  go  further ;  I  fhall  not  admit 
frefli  evidence  after  publication  in  the  caufe ;  much  lefs 
fhall  I  permit  frefli  pleading  to  be  given  in  at  this  late 
hour  of  the  day. 

February  16th,      On  a  fubfequent  day — Judgment. 

Sir  William  Scott. — This  is  a  cafe  arifing  on  a  claim 
of  joint-capture  of  a  French  frigate,  taken  on  the 
morning  of  the  6th  of  April  1809,  by  the  Arcthufa 
frigate,  after  a  very  fevere  engagement  between  the 
prize  and  the  Amethyft.  Both  frigates  had  fuffered 
very  feverely  in  the  action,  and  were  lying  in  a  difabled 
ft  ate  when  the  Arethufa  came  up.  What  would  have 
been  the  refult  if  the  Arethufa  had  not  made  her  ap- 
pearance at  io  feafonable  a  conjuncture  appears  quite 
uncertain :  it  is  impoflible  to  conjecture  whether  the 
Amcthyjl  could  ever  have  recovered  herfelf  fufficiently 
to  renew  the  fight,  and  fupport  the  gallant  intention 
of  her  commander.  The  Frenchmen  intimate  their 
belief  that  they  were  the  victorious  party ;  it  remains, 
therefore,  a  matter  of  doubt  whether  this  capture 
could  have  been  confummated  if  it  had  not  been  for 
the  opportune  arrival  of  the  Arethufa,  The  brunt  of 
the  action  was  indeed  borne  by  the  Ame'thjrfl,  but  the 
furrender  was  1nade  to  the  Arethufa,  and  therefore  fhe, 
in  point  of  form,  is  to  be  confidered  the  actual  taker. 

The 
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The  claim  of  joint-capture,  which  is  now  fet  up,  is  Lt  :;hutk. 
made  by  the  Emerald,  which  was  not  prefent  at  the  "  ~T 

'  r  *  February  26th) 

capture,  and  or  whofe  approximation  to  the  fcene  of  181*. 
action  the  ^Lrethufa  was  quite  ignorant,  and  from 
which,  therefore,  (lie  could  have  derived  no  encou- 
ragement. The  French  commanding  officer  conceived 
the  Arctbufa  to  have  been  the  fame  (hip  (the  Emerald) 
which  he  had  feen  the  day  before ;  and  this  mi  flake, 
though  a  circumilance  otherwife  unimportant,  tends 
to  (hew  that  no  intimidation  was  really  occafioned  to 
the  enemy  from  a  fuppofition  that  this  frigate  was  near 
at  hand,  and  that  the  intimidation  which  occafioned 
the  furrender  arofe  entirely  from  the  actual  and  vifible 
firength  of  the  Arethufa.  In  the  allegation  it  is  flared, 
that  "  on  the  fifth  day  of  April  the  Ametbyjl  and 
"  Emerald  cruifed  in  company  in  the  bay  to  the  wefl- 
"  ward  of  the  coaft  of  France'*    But  this  can  be  con- 

t  m 

fidered  as  little  more  than  an  accidental  junction,  no 
particular  bond  of  aflbciation  being  impofed  upon  them 
by  public  authority.  It  has  indeed  been  thrown  into 
the  argument,  that  the  aflbciation  was  formed  between  • 
them  for  the  purpofe  of  looking  out  for  this  very 
frigate ;  but  that  is  a  fact  neither  pleaded  nor  fup- 
ported  in  proof ;  it  is,  therefore,  a  circumilance  which 
has  no  bearing  on  the  cafe,  and  which  lor  that  reafon 
I  difmifs  out  of  coniideration.  The  allegation  goes  on 
to  date,  that  "  about  eleven  o'clock  the  faid  day,  the 
"  Emerald  being  then  nine  or  ten  miles  north  by  eafl 
*'  from  the  Ametbyfl,  and  within  fignal  diltance  of 
"  her,  a  flrange  fail  was  difcovered  from  the  Ametbyjl 
"  bearing  about  fouth-eafl  by  eafl,  and  (landing  to  the 
'*  weflward,  and  diflant  about  twelve  miles,  to  which 
*'  (he  immediately  gave  chafe,  the  wind  then  blowing 
'<  from  eafl  by  north  a  freih  breeze,  and  the  Emerald 
■    . ,  **  having 
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Le  Niimek.  "  having  foon  afterwards  obferved  the  faid  llrange 

'ftbfaijf  ifoh  "  an(*  Ameihyjl  in  chafe  of  her,  made  all  fail 
181  r.  '  "  towards  them ;  that,  as  the  Amethyjl  and  the  faid 
ftrange  fail  approached  neaTer  to  each  other,  the 
latter,  on  difcerning  the  Amethyjl  to  be  a  frigate, 
"  hauled  to  the  northward  with  a  view  to  avoid  her ; 
"  but  almoft  immediately  perceiving  the  Emerald  to 
"  be  in  that  direction,  and  knowing  her  alfo  to  be  a 
tc  frigate,  {he  changed  her  courfe  to  the  fouth-eaft, 
"  crowding  all  fail  to  endeavour  to  efcape,  and  was 
"  chafed  by  both  the  Amethyjl  and  Emerald  \  and  the 
"  Amethyjl  having  afcertained  that  the  veflel  they  fo 
"  chafed  was  a  frigate,"  (they  do  not,  I  obferve,  take 
upon  themfelves  to  aver  whether  a  French  frigate  or 
a  BrWjh)  "  a  fignal  was  made  to  the  Emerald  to  that 
"  effect ;  that  at  four  o'clock  the  Amethyjl  had 
"  gained  on  the  chafe,  fhe  being  then  a-head  only 
"  about  eight  or  nine  miles,  and  the  Emerald  (till 
"  within  nine  or  ten  miles  of  the  Amethyjl,  and  at 
"  fix  o'clock  the  Amethyjl  ftill  neared  the  chafe,  fhe 
"  being  then  only  diftant  about  feven  or  eight  miles 
"  fouth-eaft ;  and  the  Emerald  had  alfo  gained  upon 
u  the  chafe  confiderably,  fhe  being  then  only  about 
"  fix  miles  north-eaft  by  eaft  from  the  Amethyjl :  but 
"  about  half-pad  feven,  the  night  becoming  extremely 
"  dark  and  fqually,  the  faid  veflels  loft  fight  of  each 
"  other  j  that  after  the  faid  vcfTels  loft'  fight  of  each 
"  other,  owing  to  the  darknefs  of  the  night,  the  faid 
"  Michael  Seymour ,  conceiving  that  the  faid  ftrange 
"  fail  would  continue  her  voyage  to  the  weftward, 

JO 

"  and  avoid  the  north  eaft  quarter,  in  which  the 
"  Emerald  had  been  feen  in  chafe,  he"  changed  the 
"  courfe  of  the  Ameihy/l  more  to  the  fouthward,  in 
"  order  to  intercept  her ;  and  the  faid  Frederick  Louis 

"  Matt  land, 
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Maitland,  the  commander  of  the  Emerald,  efcpett-  i*«  Niemtn 
ing  alfo  that  the  faid  ftrange  fail,  being  at  no  great  Fgkruary  tWl 
M  diftance  from  the  Spanijh  coaft,  would  endeavour  to  i8n. 
"  efcape  by  refurning  her  original  courfe  to  the  weft- 
"  ward,  ordered  the  courfe  of  the  Emerald  to  be 
<(  changed,  and  it  was  changed  accordingly  to  the 
"  fouth-weft,  in  order  to  intercept  her  if  me  mould 
"  efcape  from  the  Amethyft ;  that  about  half-paft  eight 
"  o'clock  the  Amethyft  again  got  fight  of  the  faid 
"  ftrange  fail  running  to  the  weftward ;  and  the  faid 
"  ftrange  fail,  on  difcovering  the  Amethyft,  made  all 
"  fail  to  efcape,  on  which  the  Ametbyjl  made  the  pri- 
"  vate  fignal  to  the  Emerald,  and  the  fame  not  being 
"  immediately  replied  to,  a  rocket  was  let  off.'*  Now 
it  is  not  ftated  for  what  purpofe  thefe  fignals  were 
made ;  neither  does  it  appear  that  they  produced  any 
effect,  or  that  in  confequence  of  them  the  courfe  of 
the  Emerald  was  at  all  changed.    As  far  as  I  can  ob- 
ferve,  either  in  the  more  authentic  evidence  of  the  log, 
or  in  the  more  difputable  evidence  contained  in  the 
depofitions  of  thefe  Frenchmen,  no  effeft  whatever 
was  produced  by  thefe  ftgnals.    But  the  facl  is,  ac- 
cording to  the  cafe  here  reprefented,  that  the  Emerald, 
feeing  the  Amethyft  in  chafe  of  a  ftrange  fail,  did 
direct  her  courfe  with  a  view  to  the  interception  of 
that  objed,  but  that  in  the  night  (he  loft  fight  both  of 
the  Amethyft  and  the  prize. 

The  evidence  in  the  caufe  is  of  two  descriptions : 
firft,  the  log,  of  which  I  have  already  difpofed ;  the 
other  confifts  of  the  depofitions  of  perfons  on  board 
the  captured  vefTel.  Their  evidence  has  been  taken 
at  a  very  late  period,  and  I  do  think  that  it  is  evidently 
marked  with  a  ftrong  difpofition  to  fupport  the  in- 
tereft  of  that  party  by  whom  the  witnefles  are  ex- 

amined. 
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atninrd.  1  do  not  fay  that  any  thing  has  been  impro 
jvrly  itifiifcd  into  the  minis  of  the  witneffes  by  the 
|Miit.-K  on  wliofe  behalf  they  have  been  produced;  I 
railnM  attribute  it  to  that  general  laxity  of  principle 
(>»  nbli-rvable  in  the  fentiments  of  perfons  educated  in 
1'irtnn'  in  modern  times,  and  which  renders  their  te£ 
i  jimmy,  a\  I  have  frequent  occafion  to  remark,  very 
unUikfiiftory  in  point  of  credit.  I  muft  obferve  alfo, 
(Im(  many  jiafiagcs  have  been  introduced  into  this  exa- 
ihiiMtion  which  are  perfe&ly  extra-articulate,  and 
wluVh  cannot  therefore  be  regularly  received. 

'I  he  legal  grounds  on  which  the  claim  to  (hare  has 
been  attempted  to  be  efiablifhed  are  two. — The  firft 
In,  the  chafe  on  the  preceding  day,  the  animus  perfe- 
quendi  during  the  night,  and  no  dereliction  of  the 
chafe,  but  a  mere  deviation  of  courfe  under  the  hope 
of  attaining  the  end  in  a  better  and  more  effeftual 
manner. — The  fecond  ground  is,  that  the  Emerald 
diverted  the  courfe  of  the  prize,  and  by  fo  doing  put 
her  in  fuch  a  fituation  that  ihe  fell  into  the  hands  of 
the  two  (hips  by  which  fhe  was  captured. 

The  firft  queftion  is,  whether  this  plea,  if  fupported 
by  proof,  would  eftablifti  the  claim  of  the  Emerald 
to  (hare  even  with  the  Amctbvft  5  with  the  Arethufa  (he 
has  no  privity  of  intereft,  and  the  a&  of  ihe  one  can 
in  no  way  enure  to  the  benefit  of  the  other.  It  is 
only  derivatively  through  the  Amelbyft  that  fhe  can 
fuftain  any  claim  as  againft  the  Arethufa,  and  this 
fpecies  of  claim  the  Court  would  not  be  much  dif- 
pofed  to  maintain,  where  there  was  fuch  an  entire 
abfence  of  actual  co-operation.  It  is  faid,  however, 
that  the  Emerald  muft  be  confidered  as  acting  in  con- 
junction with  the  Amethfft.  The  grounds  upon  which 
Ihe  could  by  poflit-ility  have  been  entitled  againft  the 
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jimetbyjl  are,  that  fhe  had  joined  in  the  purfuit  of  the  Le  Nip.m 
prize  the  day  before  the  capture,  and  had  not  difcon-  ~ — 
tinued  the  chafe.  It  is,  I  think,  to  be  collected  from  /**^gr*  a6tb» 
the  evidence,  that  the  Emerald  had  feen  the  prize  the 
day  before,  and  had  ufed  her  be fl:  exertions  to  co-ope- 
rate, but  night  comes  on,  and  flie  neceflarily  Iofes  fight 
of  the  enemy.  It  does  not  appear  that  there  was  any 
particular  concert  between  thefe  two  veflfels,  or  any 
authority  directing  a  co-operation  between  them.  The 
fignals  that  were  made  did  not  convey  any  inductions 
as  to  the  courfes  proper  to  be  purfued ;  there  was  no 
common  co-operation,  except  fuch  as  the  difcretion  of 
two  parties  acting  feparately  with  a  common  object  in 
view  might  produce.  I  do  not  mean  to  fay,  that  it  is 
neceffary  that  the  two  (hips  mould  have  purfued  the 
enemy  in  precifely  the  fame  line ;  it  certainly  is  not 
neceflary  to  conftitute  an  unity  of  chafe  that  veflels 
mould  fail  in  the  fame  or  even  in  a  parallel  direction. 
If  one  veflel  mould  fail  in  one  direction  and  the  other 
in  another,  with  the  purpofe  of  capturing,  that  differ- 
ence of  courfe  would  not  neceflarily  defeat  unity  of 
purpofe ;  if  in  fight,  certainly  not.  I  accede  to  the 
obfervation  of  the  counfel  for  the  party  claiming  as 
joint-captor,  that  a  purfuit  in  parallel,  or  even  oppo- 
iite  lines,  would  not  of  neceility  deftroy  unity  of  ope- 
ration. What  the  fact  may  have  been  with  refpect  to 
the  Ametbyft  is  not  clearly  eftablifhed ;  it  is  not,  how- 
ever, inconfiftent,  as  far  as  I  can  judge,  with  any  thing 
in  the  evidence,  that  fhe  might,  even  during  the  night, 
have  retained  fome  glimpfe  of  this  veffel,  which  had 
been  the  object  of  their  common  purfuit.  The  Eme- 
rald certainly  had  no  fight,  but  was  left  to  her  own 
{peculation  as  to  what  courfe  the  enemy  would  take 
during  the  darknefs  of  the  night,  in  order  to  elude  her 
•  purfuers, 
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le  nibmen.  purfucrs,  and  to  withdraw  herfelf  from  the  probability 

T^Z^lTih  °*  *^m£  m  w'tn  e*tner  °f  them.  Why  then,  what 
1 81 1.  '  was  the  Emerald  doing  at  this  time?  I  think  cruifing 
merely  in  fcarch.  It  became  matter  of  mere  conjec- 
ture what  the  'courfe  of  the  enemy  might  be,  and  the 
Emerald^  it  turns  out,  was  unfortunate  in  her  conjec- 
tures. The  truth  is,  me  never  came  up  to  the  place 
of  action  or  near  to  it ;  fhe  merely  faw  the  lights  and 
a  rocket,  which  do  not  appear  in  the  flighted  degree 
to  have  influenced  her  conduct.  She  had  no  know- 
ledge of  the  engagement,  fhe  neither  faw  the  flafties 
nor  heard  the  report  of  the  guns ;  and  every  ftep  flie 
took  was  carrying  her  away  from  the  object  of  her 
purfuit,  if  purfuit  it  can  be  called.  I  am  not  aware  of 
any  cafe  on  which  a  claim  of  joint-capture  has  been 
fupported  on  reafons  like  thefe.  Here  was,  it  is  true, 
an  animus  perfequendi,  but  here  was  likewife  an  erro- 
neous courfe  5  and  in  confequence  of  that,  the  benefit, 
and  I  may  add  the  burthen  of  the  conteft,  has  been 
thrown  on  the  Amethyft.  It  was  a  fpeculation,  I  will 
not  fay  unwifely  undertaken  by  the  Emerald,  but  which 
has  certainly  terminated  inaufpicioufly  for  her  inrereft. 
The  cafe  of  continued  joint-chaling  is  not  made  out ; 
what ,  is  proved  is  an  office  of  a  (imilar  but  inferior 
kind,  it  is  going  in  fearch,  and  not  in  purfuit.  I  know 
of  no  cafe  in  which  it  has  been  held,  that  a  fhip  be* 
ginning  a  chafe  and  then  difcontinuing  it  (for  it  is  a 
difcontinuance  to  change  a  courfe  upon  conjecture), 
is  entitled  to  (hare  as  a  joint-captor ;  and  it  certainly 
is  not,  at  this  time  of  day,  the  difpofition  of  the  Court 
to  extend  the  limits  of  joint-capture. 

With  refpett  to  the  other  ground  on  which  the  claim 
is  attempted  to  be  eflablifhed,  that  the  Emerald  di- 
verted the  courfe  of  the  enemy,  and  threw  her  into 

♦  the 
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the  hands  of  the  Amethyft. — I  am  not  aware  of  any  lc  niemew. 

fuch  principle.     It  appears  to  me  to  be  perfectly    ■ 

novel :   that  It  is  capable  of  being  abufed  to  a  '^Sir.*^ 
very  confiderable  extent,  the  cafes  which  have  been 
mentioned)  I  think,  clearly  prove.   Among  the  in- 
ftances  enumerated  by  the  counfel  is  that  of  the  chafe 
of  the  French  fleet  by  Lord  Nelfon,  when  he  purfued 
it  to  the  Weft  Indies  and  back,  and  drove  it  into  the 
lap  of  Admiral  Calder.    Another  cafe  pointed  out, 
is  that  of  the  four  French  (hips  flying  from  Trafalgar, 
and  afterwards  captured  by  Sir  Richard  Strachan. 
A  third  inftance,  was  that  of  an  enemy's  ftiip  crippled, 
and  left  by  a  Britijh  frigate  with  which  me  had  an 
action,  in  a  difabled  ftate,  and  afterwards  taken  pof- 
feflion  of  by  a  fhip  accidentally  arriving  on  the  fpot. 
In  none  of  thefe  cafes  was  it  ever  pretended  that  any 
but  the  actual  captors  were  entitled  to  lhare.  It 
would  indeed  be  a  monftrous  pofition,  that  every  fleet 
or  (hip  which,  either  by  accident  or  defign,  diverts 
the  courfe  of  an  enemy,  and  by  fo  doing  occafions  her 
capture  by  a  totally  diftinct  force,  mould  be  confidered 
a  joint  captor.    That  the  pofition  or  courfe  of  the 
Emerald  had  this  effect  of  throwing  the  prize  into  the 
hands  of  the  Amethyft ;  that  it  had  it  exclufively ; 
that  fhe  was  the  fole  agent  in  the  bufinefs,  I  think 
by  no  means  clear.    No  direct  evidence  in  the  caufe 
eftablifhes  the  fact,  that  the  enemy  changed  his  direc- 
tion in  confequence  of  any  direct  attitude  taken  by  the 
Emerald.    That  this  attitude  was  taken  with  any  in- 
tention of  throwing  this  vefTel  into  the  hands  of  the 
Amethyft is  not  pretended ;  it  is  not  aflerted  to  have 
been  done  with  any  view  of  producing  that  effect, 
which  mere  accident  feeras  to  have  produced.  It  may 
have  happened  that,  on  the  fight  of  other  veffels,  the 
vol.  i.  c  enemy 
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jlb  Numek.  enemy  changed  her  courfe,  with  very  little  reference 
■  to  the  pofition  or  the  manoeuvres  of  the  Emerald, 

ilk  i.  '  On  the  whole  of  the  cafe,  I  am  of  opinion,  that  the 
claim  is  not  fuftainable  againft  the  Amethyft  ;  that  if 
fuftained  it  would  produce  great  and  manifeft  injuf- 
tice  to  the  Aretbufa,  As  againft  the  Aretbufa,  then* 
I  have  no  hefitation  in  rejecting  the  claim.  If  there 
is  any  private  agreement  between  the  officers  and  crew 
of  the  Emerald  and  of  the  Amethyjl,  the  parties  will 
have  the  benefit  of  that  agreement. 


February  nth,  LA  BELLE  COQUETTE,  Andrieux. 

iJJii. 

Judgment. 

joint-capture,^  gIR  \f%  Scott. — This  queftion  arifes  on  a  claim  of 
rflwp lying^iT       joint-capture  afferted  on  behalf  of  His  Majefty's 

ctrln^^  miP  Tonnant,  which  was  lying  in  the  roads  of  Corunna 

ifpatching  her  at  t^c  t;me  wnen  the  capture  of  this  French  fchooner 

buuU  I'm  J t arch  #     *  ,  > 

of  a  Frrnck  took  place,  and  had  difpatched  her  boats  in  purfuit  of 

S^^Tty  tb«  the  prize.    It  appears  that  the  Tormanty  with  many 

Ki^the  other  of  His  Majefty 's  (hips,  were  lying  in  the  harbour, 

codi— Fia  of  uncjer  ^e  command  of  Admiral  De  Courcy ;  and  al- 

Clbt  net  fufii-  .  '  m 

cienriypr^eiL—  though  no  appearance  has  been  given  on  their  behalf, 
their  non-claim  will  not,  I  think,  exclude  the  Tonnant> 
^rif*  h*^hipt  even  if  the  circum  (lances  on  which  fhe  founds  her 
u>  which  they    ciaim  belong  to  her  in  common  with  the  reft  of  the 

btiofif  to  (hue  O         .  '  .  _ 

i»t»«Pm«_  fquadron,  and  ftill  lefs  if  they  are  peculiar  to  herfelf. 
CkcB  r.^td.  ^  ^e  ^e         J  muft  fay,  that  it  tends  to  throw 

fome  degree  of  doubt  upon  the  cafe,  where  a  claim  fo 
founded  is  advanced  by  this  (hip  alone ;  becaufe  every 
circumftance  connected  with  it  muft,  in  all  probability, 

9  have 
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have  been  as  entirely  in  the  pofleflion  of  every  other    la  bill* 
veflel  in  the  harbour  as  in  that  of  the  Tonnant.    The  Co^tTTE^ 
fad,  that  notice  was  given  from  the  Spanijh  fignal-poft  February  laih, 
that  an  enemy  was  hovering  oa  the  coaft,  would  natu- 
rally give  the  alarm  and  excite  general  attention  in  the 
fleet ;  and  when  I  find  no  other  Ihip  coming  forward 
to  aflert  a  claim,  it  certainly  makes  the  de:nand  for 
evidence  of  fight  on  the  part  of  the  Tcnnant  ftronger 
than  it  would  otherwife  be.    Imuft  obferve  alfo,  that 
the  orders  of  the  admiral  to  Lieutenant  Dicken/on,  of 
the  Nonpareil  fchooner,  rather  feem  to  difclaim  the 
fad  of  fight  by  the  Tonnant.  "  Put  yourfelf  under  the 
<c  command  of  Lieutenant  Griffith  Allen,  who  is  de- 
u  tached  with  the  boats  of  His  Majcfly's  (hip  Tonnant 
"  in  fearch  of  a  French  fchooner,  which  is  denoted  by 
"  the  ftgnal-pojl  to  be  hovering  on  this  coaft."  It 
is  hardly  poflible,  I  think,  that  the  orders  of  Admiral 
De  Courey  would  have  been  conveyed  in  thefe  terms, 
if  the  enemy  had  been  feen  by  the  men  on  board  the 
Tonnant :  and  when  I  find  the  admiral,  who  muft  in 
every  point  of  view  be  confidered  as  perfe&ly  difm- 
terefted,  exprefling  himfelf  in  this  manner,  and  no 
other  ihip  coming  forward  to  aflert  a  claim,  the 
ftrongeil  poflible  evidence  is  required  to  demonftrare 
the  fad  that  the  Tonnant  was  in  fight.    I  cannot  take 
the  evidence  of  mere  releafing  witnefles  as  eftabl idling 
the  fad  of  fight  in  oppofition  to  the  abfence  of  all 
claims  from  any  other  (hips  belonging  to  the  fqua- 
dron,  and  in  oppofition  alfo  to  the  manifeft  tenor  of 
the  defcription  given  by  the  admiral  himfelf.    It  is 
faid,  that  releafing  witnefles  may  be  heard  to  particular 
fads,  though  they  cannot  be  admitted  to  prove  the 
whole  cafe  j  but  furely  not  to  the  fundamental  fad 
which  would  alone  be  fufficient  to  prove  the  whole 

c  2  cafe. 
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La  Belli  cafe.  Suppofing,  however,  the  fad  of  fight  to  have 
Coqocttk.  pr0ved,  I  am  by  no  means  clear  that,  under  the 

February  uihM  peculiar  circumftances  of  the  prefent  cafe,  the  fhips 
I*u*  being  all  moored,  and  therefore  incapable  of  proceed- 
ing in  immediate  purfuit,  that  the  fleet  would  be  en- 
titled to  (hare.  The  prefent  cafe  differs  very  mate- 
rially from  that  of  a  moving  fquadron,  fending  forth 
fuch  a  portion  of  its  force  as  is  thought  fufficient  for 
the  object  it  may  have  in  view. 

There  being  a  failure  in  the  proof  that  the  prize 
was  feen  from  on  board  the  Tonnant,  her  claim  mud 
neceflarily  depend  upon  the  fact  of  the  capture  having 
been  actually  made  by  her  boats.    The  firft  thing  to 
be  done  then  is,  to  eftablifh  the  intereft  of  the  boats. 
Conftructive  afliftance  by  boats  cannot  entitle  the  (hips 
to  which  they  belong  to  (hare  in  the  prize,  though 
actual  capture  by  the  boats  would  be  fufficient  for 
that  purpofe,  for  they  are  a  part  of  the  force  of  the 
fhip.    But  in  cafes  of  mere  conftructive  amftance,  the 
right  of  participation  mult  be  in  proportion  to  the 
quantum  of  intimidation  caufed,  and  cannot  go  beyond 
the  force  actually  feen  by  the  enemy.    How  far  the 
feamen  compofing  the  crews  of  thefe  boats  were  pro- 
vided with  the  means  of  fubduing  a  veflel  of  this  force, 
does  not  appear ;  we  all  know  the  active  valour  of 
that  clafs  of  men  in  finding  expedients  under  all  pot 
fible  circumftances,  and  I  prefume  that  they  had  arms 
of  fome  defcription  or  other  with  them.    But  how 
{land  the  facts  of  the  cafe,  as  difclofed  by  the  evidence  ? 
Four  boats  belonging  to  the  Tonnant  are  difpatched  in 
fearch  of  the  enemy ;  they  are  fupported  by  two 
fchooners,  one  of  which  formed  a  part  of  the  original 
fquadron,  and  the  other,  though  it  happened  by  acci- 

ilcot  ouly  to  be  on  tht  fpot,  yet,  by  the  practice  of  the 

navy, 
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navy,  became  fubje&  for  the  time  to  the  orders  of  the    la  Belle 

admiral.  The  boats,  however,  were  under  the  neceflity  CoQUKTT*' 

of  returning  many  hours  before  the  capture  took  /^ory  xath, 

place,  being  unable  to  proceed  on  account  of  the  ,8m' 

wind  and  weather ; — not  as  happened  in  the  cafe  the 

other  day  before  the  Court  of  Appeal,  where  one  vef- 

fel  quitted  merely  becaufe  fhe  faw  the  other  was  of 

fuftkient  force  to  enfure  the  capture  without  aflift- 

ance.    It  is  clear,  therefore,  that  they  are  in  no  way 

to  be  confidered  as  actual  captors ;  they  can  convey 

no  interefl  to  their  ftiip  ;  and  they  are  themfelves  not 

entitled  upon  the  ground  of  conltru&ive  afliftance, 

fmce  they  had  reHnquifhed  the  chafe,  and  returned  to 

the  harbour  before  the  capture  took  place.    The  cafe 

then  is  reduced  to  this,  that  one  of  thefe  boats  put 

fome  of  her  men  on  board  the  actual  captor,  and  as 

part  of  the  crew  pro  tempore  of  that  fhip,  they  are  en- 

titled  to  fliare,  but  not  as  part  of  the  crew  of  the 

Tonnant.    The  claim  of  thefe  men  is  admitted  ;  but  I 

have  no  hefitation  in  deciding,  that  thofe  who  re* 

mamed  in  the  boats  of  the  Tonnant  are  not  entitled  to 

to  fliare,  and  a  fortiori,  that  the  tonnant  herfelf  can 

J)ave  no  interefl  in  this  capture. 
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'^Tt!4*'  see  REUTER,  Lanoi. 

^eiSd"uae*  T^1*5  a  proceeding  inftituted  on  the  behalf  of  a 
to  inhere  in.  -*•  majority  of  the  owners  of  this  veffel,  for  the  pur- 
feiTi^,  between    pofe  of  difpoffeffing  the  mafter,  who  was  alfo  a  part- 

2?5!&wrf"  owner*  h  was  the cafe of  a *****      which  had 

the  p*niesor     been  arretted  by  the  authority  of  this  Court,  at  the 

fcn&wn  of  the      .  '  '  7 

r»prefenutivoof  in  it  an  ce  of  Mr.  Henry  Martens,  the  attorney  and 

— Here  the  fen- 

agent  of  feveral  perfons  refident  at  Roftock,  afferting 
mt^S  themfelves  to  be  the  proprietors  of  fourteen  fixteenth 
—ve  ^decreed  (hares  of  this  veffel.  The  mafter  appeared,  but  under 
up  on  bail  to  an-  proteft  denying  the  jurifdi&ion  of  the  Court,  and 
fmcrefl*malbri  afferting  himfelf  to  be  the  owner  of  five  fixteenths  of 

the  veffel,  inftead  of  two  fixteenths,  as  alledged  by 

the  principal  owners. 

k 

On  behalf  of  the  mafter  and  part-owner,  Jenner 
contended,  that  the  warrant  of  arreft  ought  to  be 
fuperfeded,  becaufe  the  Court  had  no  authority  to 
decide  on  the  law  of  the  country  to  which  this  veffel 
belonged  ;  that  the  prefent  cafe  did  not  depend  upon 
a  queftion  of  the  law  of  nations,  but  upon  the  muni- 
cipal law  of  the  city  of  Roftock ;  that  in  the  cafe  of  the 
idw.Rep.  »4*.  ^Hamburg  (hip  the  Joban  and  Siegmund,  the  Court  had 
refufed  to  proceed  to  difpoffefs  the  mafter  on  the  appli- 
cation of  the  owners  of  fifteen  fixteenth  (hares  ;  that  it 
was  not  competent  to  the  Court  to  entertain  a  caufe  of 
poffeffion  between  foreigners  without  the  confent  of  the 
parties,  or  of  the  accredited  minifter  of  the  country 
in  which  the  parties  were  refident* 

On 
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On  the  part  of  the  principal  owners  Swabey  argued, 
that  the  Court  was  bound  to  interfere  to  prevent  a 
failure  of  juftice ;  that  the  fentence  of  the  Court  of 
Admiralty  at  Roftock,  which  was  now  produced,  was 
equivalent  to  the  confent  given  by  the  reprefentative 
of  a  foreign  ftate. 

Judgment. 

Sir  W.  Scott.— In  cafes  of  (hips  belonging  to  Britijh 
fubjects,  the  Court  has  no  hefitation  in  ordering  pof- 
feffion  to  be  delivered  up,  on  the  application  of  a  ma* 
jority  of  the  owners,  without  entering  very  minutely 
into  the  caufes  of  diftatisfa&ion  exifting  between  them 
and  the  mailer.  If  there  be  any  cafe  where  Britijh  in- 
terefts  are  not  concerned,  that  would  juflify  the  in- 
terference of  the  Court.  It  is  a  cafe  fimilar  to  the  pre- 
fent,  where  the  mailer  refufes  to  return  to  the  ports  of 
that  country  to  which  all  the  parties  belong,  and  where 
the  queftion  between  them  might  with  the  greateft  pro- 
priety be  decided.  I  think  it  is  a  very  powerful  in- 
gredient in  this  cafe,  that  the  matter  has  detained  this 
fhip  five  years  together  in  foreign  ports,  and  dill  re- 
fufes to  return  to  Roftock  to  abide  the  decifions  of  the 
Court  there,  though  called  upon  by  a  large  majority 
of  the  owners  fo  to  do.  At  the  fame  time,  it  is  with 
the  greateft  reluctance  that  this  Court  takes  up  ques- 
tions of  this  kind  where  foreigners  are  alone  con- 
cerned. Ttefe  are  queftions  which  do  not  properly 
belong  to  the  jus  gentium,  but  depend  on  the  muni- 
cipal regulations  of  different  countries,  with  which 
this  Court  can  be  but  very  imperfectly  acquainted. 
The  Court,  therefore,  is  very  unwilling  to  enter  upon 
fuch  queftions  ;  and  has  never,  I  believe,  entertained 
fuits  of  this  kind,  unlefs  the  cafes  have  been  referred  to 
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sie  RttTiR       ^ec*^on  Dv  tnc  confent  of  parties,  or  by  the  inter* 


vention  of  the  representative  of  the  foreign  ftate  eta" 
X4th»  volving  the  jurifdi&ion  of  his  own  country  on  this 
Court.  The  queilioii  is,  whether  the  authority  which 
is  here  produced  can  be  confidered  as  equivalent  to  the 
confent  of  an  accredited  agent.  Here  Is  a  judicial 
order  or  decree  by  the  burgomafter-  and  councilors 
of  the  city  of  Roftock  in  fenate  uwui.bled,  and  in 
whom  the  Admiralty  jurifdiftion  of  that  city  is  faid  to 
be  vetted,  directing  the  matter  to  deliver  up  the  poflef- 
fion  of  the  fhip  to  Mr,  Martens.  This  document, 
officially  fubferibed  by  the  prothonotary  of  Rojloch^  is 
given  under  the  feal  of  that  city,  and  its  authenticity  is 
not  denied  on  the  part  of  the  matter.  I  am  of  opinion 
that  this  inftrument  arms  this  Court  with  fufficient 
authority.  Here  is  an  order  of  the  Court  at  Rojlock, 
that  this  (hip  flull  be  given  up  to  the  reprefentative 
of  the  owners  ;  this  is  a  pofitive  declaration  of  the  law 
by  the  proper  tribunal,  and  I  think  that  I  am  bound 
to  fupport  the  fentence  mufua  vicijfitudinis  obteniu. 
1  fhall  decree  this  veffel  to  be  given  up  on  bail  tp 
anfwer  the  matter's  interefts. 
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POMONA,  M'NAUGHT.  February  Hth, 

1811. 

Judgment. 

glR  W.  Scott. — This  is  an  application  to  the  Court,  to  Proved*  of 

enforce  a  monition  againft  certain  perfons  who  ,^.™IhTre- 
have  had  the  proceeds  of  prize  in  their  hands,  know-  *»«?■  they  can  b« 

*  *  m  '  m  tr-iced. — Moni- 

ing  them  to  be  fuch.    It  is  a  principle  recognized  in  en/oiced 
thefe  as  well  as  the  common  law  courts,  that  the  pro-  X^-e^Se 
ceeds  of  prize  may  be  followed  wherever  they  can  be  [nmpoffeffion^en 


traced.  The  ad  of  parliament  does  not  introduce  a  P"*e 
new  principle  in  its  provifion  for  this  purpofe,  but  45  G' 3  c'7*' 
merely  gives  to  this  Court  a  ilronger  arm  in  fupport- 
ing  the  rights  of  Captors ;  and  it  will  not  be  the  difpo- 
fition  of  the  Court  to  abridge  its  powers  where  they 
are  neceffary  to  protect  thofe  rights.  The  goods,  out 
of  which  the  proceeds  now  fought  to  be  recovered 
axife,  were  put  on  board  this  (hip  at  Port-au-Prince, 
in  St.  Domingo,  and  were  captured  and  carried  into 
the  iiland  of  Jamaica,  A  claim  was  given  for  them 
by  the  matter,  as  the  property  of  MefTrs.  Geddes  and 
Company,  of  London,  merchants ;  and  the  goods  were 
delivered  up  upon  bail  being  given  by  Mr.  Smithy  of 
Kingston,  in  Jamaica,  to  anfwer  adjudication.  I  he 
goods  were  afterwards  condemned  as  prize  to  the  cap- 
tors by  the  Vice-admiralty  Court  in  that  iiland,  from 
which  fentence  of  condemnation  an  appeal  was  af- 
ferted;  but  not  having  been  profecuted  within  the 
time  limited  by  law,  it  was  pronounced  to  have  been 
deferted  by  the  Lords  Commiflioners  of  Appeal.  I 
am,  therefore,  now  to  confider  thefe  goods  as  un- 
doubted prize,  determined  to  be  fuch  by  a  competent 

tribunal. 


■ 
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tribunal.  Whether  Mr.  Hunter  or  any  one  elfe  Tiad 
any  thing  to  do  with  thefe  goods  originally,  is  quite 
out  of  the  view  of  this  Court :  it  can  look  no  further 
back  than  to  the  period  of  their  condemnation.  It 
appears  that  the  goods  were  condemned  by  the  Vice- 
admiralty  Court  at  Jamaica,  and  delivered  to  Smith, 
as  agent  of  the  claimants  j  they  come  into  his  hands 
as  prize-goods,  and  the  claufe  of  the  ad  of  parlia- 
ment was  meant  to  include  every  perfon  receiving 
goods  in  that  character.  Where  goods  have  been 
fairly  purchafed  in  market  overt,  under  a  total  igno- 
rance of  their  previous  hiftory,  the  captor  might  find 
fome  difficulty  in  enforcing  a  procefs  againft  the  pur- 
chafer  ;  but  here  Mr.  Smith  was  aware  of  the  fact ; 
he  takes  the  goods  with  this  refponfibility,  and  he  is, 
therefore,  directly  amenable  to  the  Court.  New  bills 
of  lading  were  made  out  at  Jamaica  to  the  order  of 
Smith :  he  is  clearly  fixed  with  the  pofleflion  of  the 
proceeds,  and  he  afligns  them  over  by  his  agents -to 
Hunter  and  Company,  by  the  fame  title  by  which  he 
had  himfelf  holden  them.  They  have  the  bills  of 
lading,  and  take  pofleflion  of  the  property  with  a  per- 
fect knowledge  of  the  hiftory  attending  it.  Every 
particle  of  the  evidence  in  the  caufe  tends  to  fix  them 
with  the  knowledge  of  their  being  prize-goods.  They 
go  further,  and  fpecially  charge  themfelves  with  re- 
fponfibility to  the  captors  by  giving  a  bond  of  indem- 
nity to  Smith,  It  was  not  indeed  in  their  power  to 
difcharge  Mr.  Smith,  but  they  could  and  did  make 
themfelves  peculiarly  anfwerable.  A  great  deal  has 
been  faid  as  to  the  want  of  equity  in  proceeding  againft 
thefe  parties  and  not  againft  Mr.  Smith  only.  But 
when  equity  is  fpoken  of,  I  would  afk,  by  what  kind 
of  equity  do  thefe  perfons  bind  themfelves  down  to 

refponfibility 
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refponfibility  and  obtain  pofleflion  of  the  goods,  and  P<^J1*I(A 
when  that  poffeffion  has  turned  out  not  beneficial, 


then  endeavour  to  throw  the  onus  upon  the  other  Itbru^l I4th» 
party?  That  they  had  the  pofleflion  of  thefe  goods,  is 
perfectly  clear ;  whether  they  transferred  them  again 
to  fuit  any  purpofes  of  their  own,  is  perfectly  imma- 
terial. It  will  not  avail  them  to  fay,  that  they  have 
not  now  pofleflion  of  the  proceeds ;  all  the  pofleflion 
that  has  been  had  of  the  goods  fmce,  has  fprung  and 
arifen  from  their  pofleflion ;  the  pofleflion  of  other 
parties  is  their  pofleflion  as  derived  from  them.  Whe- 
ther the  parties  to  whom  they  transferred  the  goods 
received  them  with  a  knowledge  of  the  fact  that  they 
were  prize  proceeds,  does  not  appear  j  if  they  received 
them  without  fuch  knowledge,  then,  undoubtedly,  the 
captors  have  done  right  in  paflmg  them  by,  and  in  pro- 
ceeding as  they  have  done  againft  Meflrs.  Hunter  and 
Company.  The  captors  have  made  their  election,  and 
they  had  a  perfect  right  fo  to  do.  Upon  every  principle, 
I  think  the  parties  who  have  been  proceeded  againft 
are  refponfible  for  the  amount  of  the  proceeds  ;  and 
I  fhail  therefore  decree  the  monition  as  prayed  againft 
Mr.  Smitb9  and  alfo  againft  Meflrs.  Hunter,  Ropic,  and 
Company. 
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March  30»h,  BUENOS  AYRES.  - 

lIlK 

Judgment. 

joint-capture—  glR  William  Scott. — This  is  a  proceeding  originating 
half  of  h.  m.s.  in  the  capture  of  the  Spanijh  fettlement  of  Buenos 
J^rd^XcoIft  Ayres.    A  claim  is  fet  up  by  Captain  Honey  man,  and 

^obu^oi"  tne  ot^er  °^cers  an<*  crew  °f  His  Majefty's  (hip  the 
mation  before    Leda,  to  mare  as  joint-captors  in  the  proceeds  of  the 

the  expedition  to  ,  .         r  . 

Buenos  Ayre*  property  captured  at  that  fettlement.  The  matter 
rtfoived^I^  comes  before  this  Court  on  reference  from  a  commit- 

^i  tefare'th*"  tee  °^  Majefty's  Council,  who,  upon  application 
armament  ar-  being  made  to  them  by  Captain  Honey  man,  fignified 
iTrninlVa  da^i  their  opinion,  that  it  was  a  queftion  proper  to  be  fub- 

SltfiX"*  mitted  t0  the  Court  of  Admiralty  j  and,  as  His  Ma- 
Biem— not  en-   jefty's  pro&or  has  confented  to  appear,  I  fee  no  reafon 

titled  in  virtue      J      J  11 


why  I  mould  decline  to  entertain  the  caufe. 

fublcquent  Cu- 
vkM.  Two  or  three  points,  not  very  material  to  the  merits 

of  the  queftion,  have  found  their  way  into  the  cafe : 

one  of  thefe  is  the  queftion  of  jurifdi&ion,  which  has 

already  been  difpofed  of.    It  has  been  ufual  of  late  to 

introduce  a  claufe  in  the  grant,  appointing  certain 

officers  of  elevated  rank,  who  have  themfelves  been 

concerned  in  the  capture,  to  a&  as  truftees  for  the  divi- 

fion  of  the  property  which  may  be  captured,  and  as 

arbitrators  of  any  difputed  claims  that  may  arife  j  and 

their  decifion  is  confidered  as  binding  and  final,  unlefs 

it  mould  be  reverfed  by  an  order  from  the  King.  It 

is  not  for  me  to  fay  how  far  this  is  a  convenient  mode 

of  proceeding ;  it  feems  at  leaft  liable  to  fufpicions  of 

error,  and  even  perhaps  of  fome  partiality.    It  muft  be 

intended  that  the  decifions  fhould  be  made  in  conformity 

to  known  and  fixed  principles  of  law  j  and  thefe  prin. 

ciples 
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ciples  of  law  are  contained  in  the  decifions  of  this  Court  BcinoiAt*«* 
and  the  Court  of  Appeal,  with  which  it  is  almoft  impof-  *~  '  7" 

n  rii  1  1  30th, 

fible  that  the  truflees  mould  be  perionally  and  accurately  1811. 
acquainted.    In  what  way  thefe  principles  of  law  are 
to  travel  to  the  minds  of  thefe  gentlemen,  unaflifted 
with  legal  advice,  or  how  they  are  to  fleer  their  way 
through  the  difficulties  which  may  occur,  it  is  not  eafy 
to  fay.    Their  determinations  muft,  of  neceflity ,  fome- 
limes  occafion  diflatisfa&ion  to  the  parties  interefted, 
to  whom  no  right  of  appeal  is  given.    His  Majefty  has 
indeed  preferved  the  right  of  control ;  and  may,  if  he 
pleafes,  ex  mero  motu,  or  upon  petition  from  any  of  the 
individuals  interefted,  take  the  matter  into  his  con- 
federation, but  he  is  not  bound  fo  to  do.    He  may  be 
difinclined  to  vary  the  decifions  made  by  the  officers, 
from  unwillingnefs  to  difturb  the  harmony  which  ought 
to  fubfift  in  the  fervice.    On  thefe  grounds,  it  may 
poflibly  be  matter  of  doubt  whether  fuch  a  courfe  of 
reference  is  that  which  is  likely  to  be  generally  fatis- 
factory.    In  the  prefent  cafe  three  truftees  were  ap- 
pointed, by  a  majority  of  whom  all  cafes  in  which  any 
doubt  might  arife  were  to  be  decided :  now  it  fo  hap- 
pened, (and  it  will  not  unfrequently  happen  where 
referees  of  this  defcription  are  appointed,)  that  two  out 
of  the  number  were  abfent  on  the  public  fervice  at 
the  time  their  afiiftance  was  required  ;  it  was  impoffible, 
therefore,  or  at  leaft  highly  inconvenient,  to  convene 
them  for  the  purpofe  of  deciding  on  Captain  Uoneymans. 
claim.    What  was  to  be  done  in  this  emergency? 
Application  was  made,  and  in  my  opinion  very  pro- 
perly made,  to  the  Crown,  by  a  memorial,  which  was 
referred  to  the  Privy  Council,  and  by  that  body  to  the 
Court  of  Admiralty.    I  fee  no  reafon  why  this  Court 
fnould  rejed  this  devolution  of  authority  :  very  great 

inconvenience 
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Buenm  At%t*.  inconvenience  would  refult  from  fuch  a  refufal  on  the 
— — —  part  of  the  Court,  and  I  know  of  <io  inconvenience 
Ma\uiff  that  can  arife  from  the  difcuffion  of  the  queftion  in  this 
place.  If  the  Court  mould  now  refufe  to  decide  the 
cafe,  Captain  Honeyman  muft  either  lofe  altogether  the 
benefit  of  a  decifion  upon  his  claim,  or  he  muft  com- 
mence other  proceedings  de  novo  at  fome  future  time, 
and  at  a  renewed  expenfe.  Upon  every  ground,  there- 
fore, of  delegated  authority,  and  of  abftract  propriety, 
I  think  I  am  bound  to  entertain  the  queftion. 

There  is  alfo  another  circumftance  which  I  muft 
notice,  fmce  it  has  been  contended  to  be  prejudicial  to 
the  claim  of  Captain  Honeyman ;  viz,  that  his  name  is 
omitted  in  the  grant.  But  I  am  of  opinion  that  this 
omiffion  is  not  material.  It  is  a  grant  from  the  Crown, 
not  through  the  Privy  Council,  but  through  the  Secre- 
tary of  State ;  and  he  of  courfe  does  not  examine  very 
minutely  into  the  merits  of  the  perfons  claiming.  It 
is  not  ufual  to  mention  any  names  whatever  in  the 
grant,  and  it  has  only  been  done  in  the  prefent  cafe, 
becaufe  it  was  apprehended  that  Sir  Home  Popbam 
might  lofe  his  right  to  (hare  as  captain  of  a  fhip  unlefs 
fpecifically  named,  in  confequence  of  his  abfence  from 
his  fhip  and  his  aflumption  of  higher  rank.  The  name 
of  Captain  Honeyman  is  certainly  not  introduced ;  but 
if  he  was  employed  in  the  expedition,  his  intereft  was 
vefted  before  by  the  prize-ad,  and  the  mere  omiffion 
of  his  name  would  not  affect  his  claim.  The  Council 
does  not  take  upon  itfelf  to  determine  facts  of  that 
nature ;  and  the  Royal  Grantor  having  declared  by  a 
reference  to  the  decifion  of  this  Court,  that  the  form 
of  the  thing  fhould  not  withftand  the  fubftantial  juftice 
of  the  cafe,  I  do  not  confider  this  circumftance  as 
militating  againft  the  claim  of  Captain  Honeyman. 

There 
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There  are  fome  circumftances  ftated  on  behalf  of  buenosAtrm. 
Captain  Honeyman,  which  I  may  alfo  throw  out  as  March  ^ 
immaterial.  Of  this  kind  are  the  enquiries  made  by  the  1811. 
clerk  of  the  Council,  whether  Captain  Honeyman  had 
any  objection  to  the  claims  of  certain  other  individuals, 
thereby  admitting  that  Captain  Honeyman  was  a  perfon 
having  himfelf  an  undoubted  right.    But  the  acYof 
the  clerk  of  the  Council  can  never  be  confidered  as  an 
admiffion  on  the  part  of  the  Council  or  of  the  parties 
interefted  ;  this  cannot  give  Captain  Honeyman  a  title, 
nor  veft  in  him  any  rights  to  which  he  would  not  other- 
wife  be  entitled.   I  may  alfo  leave  out  of  my  confidera- 
tion  the  ftatement,  of  his  having  releafed  feveral  veflels 
upon  the  coaft,  which  might  have  turned  out  valuable 
prizes  to  himfelf.    He  was  employed  in  a  public  fer- 
vice  of  a  fecret  nature ;  and  the  detention  of  thefe  (hips 
which  he  had  feized  would  have  been  inconfiilent  with 
the  execution  of  the  duty  impofed  upon  him.  His 
conduct  in  thus  forbearing,  upon  public  grounds,  to 
purfue  his  private  intereft,  was  certainly  very  proper 
and  commendable ;  but  it  has  very  little  bearing  on 
the  prefent  queftion  j  it  does  not  make  him  a  party  in 
the  expedition. 

Putting  afide  thefe  preliminary  remarks,  I  now  come 
to  the  fubftance  of  the  cafe.  Before  the  original  expe- 
dition to  the  Cape  of  Good  Hope  failed  from  the  ports  of 
this  country,  Sir  Home  Popbam  had  received  directions 
from  the  Admiralty,  to  fend  a  frigate  to  cruife  on  the 
eaflern  coaft  of  South  America,  between  Rio  de  Janeiro 
and  Rio  de  la  Plata,  for  the  purpofe  of  procuring  in. 
telligence  of  the  enemy's  motions.  As  foon  as  the 
object  of  the  expedition  was  accompliftied,  by  the  cap- 
ture of  that  fettkment,  he,  in  purfuance  of  the  orders 
thus  previoufly  communicated  to  him,  difpatched  the 

Leda, 
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BoEKotAritE*.  Leda,  under  the  command  of  Captain  Honeyntant 
-  —  Connecting  thefe  circumftances  together,  it  cannot  be 
Jkr<x2tt.°th*  denied  that  Captain  Honeyman  was  fent  under  orders 
originating  with  the  Admiralty  itfelf ;  and  alfo  that  he 
was  difpatched  with  a  view  to  the  expedition,  though 
there  was  no  fixed  determination  to  make  an  attack 
upon  this  Spanijb  fettlement.  The  original  orders  of 
April  manifeftly  (how,  that  operations  againft  Buenos 
Ayres  were  entirely  in  /peculation,  and  not  finally  decided 
upon;  for  what  are  the  terms  of  the  orders?— 
«*  Whereas  there  are  feveral  propofitions  in  agitation 
"  with  refpect  to  our  operations  of  or  in  the  Rio  de  la 
"  Plata,  on  the  eaft  coaft  of  South  America,  all  entirely 
"  dependant  on  the  intelligence  we  have  received, 
"  the  intelligence  we  may  receive,  and  the  known 
"  views  of  His  Majefty's  government  towards  that 
"  country,  you  will  therefore  proceed  there  in  His 
"  Majefty's  (hip  under  your  command."  Information 
is  declared  to  be  wanted  with  regard  to  the  ftate  of 
Maldonado,  Monte  Video,  and  Buenos  Ayres,  in  order 
that  it  might  be  decided  whether  a  predatory  excurfion 
only,  or  an  attack  having  in  view  a  permanent  pof- 
feffion  of  the  country,  mould  take  place.  Neither 
the  locality  nor  the  character  of  the  expedition  at  that 
time  was  determined  ;  and  it  appears  mod  evident, 
from  the  affidavit  of  Sir  David  Baird,  that  it  was  not 
till  after  the  Leda  had  failed  that  his  confent  as  military 
commander  was  given,  or  that  the  expedition  was 
finally  rcfolved  upon.  Such  evidence  fixes  thefe  facts 
beyond  controverfy;  and  therefore  the  Leda  could 
not  be  conlidered  at  the  time  of  failing  as  an  agent  in 
that  fpecial  expedition.  The  original  orders,  it  ap- 
pears, were  communicated  to  the  Leda  on  the  3d  of 
April;  and  &e  failed  from  the  Cape  on  the  following 

4  day 
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day.  Subfequent  orders  were  fent  out  by  the  Encounter  Bukno*  Ayre* 

gun-brig  on  the  2  ift  of  April ;  but  thefe  orders,  it  '  7- 

•    a     c    n    >  •    u  March 
appears,  were  never  received  ;  tor  Captain  rloneyman,  itu. 

though  he  aflerts  the  receipt  of  the  firft  orders,  does 

not  venture  to  fay  that  he  received  the  fubfequent  ones  j 

and,  therefore,  whatever  might  have  been  the  purport 

of  thofe  orders,  or  in  what  way  foever  they  might 

have  been  pointed  to  this  expedition,  they  are  quite 

foreign  to  the  merits  of  this  cafe,  being  orders  which 

he  never  received,  and  therefore  never  atted  under. 

On  the  15th  of  May  the  Leda  arrived  off  the  Rio  de 

la  Plata,  and  continued  cruizing  on  the  coaft  of  South 

America  till  the  30th  of  that  month,  when  me  went 

to  St.  Catherine's  in  order  to  obtain  water  and  pro- 

vifions.    At  St.  Catherine's  (he  was  detained,  owing 

to  the  perverfenefs  of  the  Portuguese  governor,  or 

fome  other  caufe,  till  the  30th  of  June,  and  did  not 

arrive  again  at  the  Rio  de  la  Plata  till  the  eighth  of 

July  ;  the  furrender  of  Buenos  Ayres,  and  the  capture 

of  the  treafure,  which  is  the  fubject  of  the  prefent 

conteft,  having  taken  place  on  the  fecond  of  that 

month,  fix  days  previous  to  the  arrival  of  the  Leda, 

The  queftion  is,  whether  upon  any  general  prin- 
ciple the  fervices  antecedently  performed  by  the  Leda 
are  of  a  nature  to  give  her  an  intereft  in  the  capture, 
I  am  of  opinion  that  they  are  not ;  that  the  fervices 
previoufly  performed  by  her,  however  meritorious 
they  may  have  been,  will  not  entitle  her  to  {hare, 
fince  there  was  no  preconcert,  and  no  fpecific  know- 
ledge  of  the  expedition  till  after  the  capture  was 
effected.  Upon  any  general  principle  of  joint-capture, 
or  on  the  authority  of  decided  cafes,  I  am  clearly  of 
opinion  that  the  claim  of  the  Leda  cannot  be  efta- 
Hiihed ;  and  it  certainly  is  not  the  difpofition  of  this 

vol.  1.  p  Courtf 


Digitized  by  Google 


CASES  DETERMINED  IN  THE 


Bcenoi  ayiu.  Court,  or  of  theLords  Commiffioners  of  Appeal,  to  ex* 

March  30th  tcn(*  mtere^8  °^  joint-capture  beyond  their  prefent 
i8xx.  '  limits.—- So,  likewife,  with  refpec-t  to  fervices  fubfequent- 
ly  performed,  they  mud  be  confidered  precifely  in  the 
fame  light ;  I  think  I  may  lay  it  down  as  a  certain  and 
fixed  rule,  that  no  fervices  antecedent  or  fubfe- 
ouent,  unlefs  the  veflel  is  employed  in  the  identical 
fervice  of  the  expedition,  will  impart  a  prize-intereft. 
If,  therefore,  I  had  to  difpofe  of  this  cafe  on  prin- 
ciples of  law,  I  mould  have  no  heiltation  in  pro- 
nouncing againft  the  claim  of  the  Leda. 

But  the  matter  has  been  put  upon  other  grounds. — 
I  am  told  to  remember,  that  the  fame  truftees  allowed 
another  fhip  to  (hare  againft  the  Leda  under  precifely 
fimilar  circumftances  ;  and  I  do  think  that  a  mutuality 
in  this  refpect  is  of  the  very  eflence  of  juftice.  That 
may  be  a  very  good  ground  for  a  fet-off  between  the 
parties,  on  a  matter  which  was  in  itfelf  originally  a 
very  unjuft  demand ;  and  if  it  could  be  mown  that 
fuch  a  claim  had  been  fuftained  againft  a  party,  I  think 
that  he  would  be  entitled,  upon  a  principle  of  recipro- 
cal juftice  to  have  the  fame  rule  applied  in  his  favour. 
But,  then,  the  rule  muft  be  obferved  with  certain 
limitations  :  it  muft  be  mown  that  the  cafes  were  per- 
fe&ly  parallel,  that  they  were  fimilar  in  all  their  ma- 
terial fa&s  and  circumftances  ;  and  it  muft  alfo  be 
mown  that  the  parties  had  acquiefced  in  the  determina- 
tion. The  cafe  particularly  alluded  to  was  that  of 
the  Narcijffus  j  and  it  was  maintained,  that  upon  the 
lame  grounds  on  which  Captain  Honeyman  now  refts 
his  claim  the  Narcifus  was  pronounced  to  be  entitled. 
But  I  will  confider  how  far  the  parties  now  before  the 
Court  have  acquiefced  in  that  decifion.  The  gentle- 
men oppofing  the  admiulon  of  the  prefent  claim  are 

the 
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uie  officers  of  the  army,  and  one  of  the  captains  of  the  Bu  ends  at  res. 
navy,  who  were  employed  on  the  expedition.  The  30t~ 
decifion  was  made  1>y  the  truftees,  and  to  this  decifion  i8n. 
thefe  gentlemen  were  not  parties.  Then  how  is  their 
,  acquiefcence  mown  ?  In  this  court,  indeed,  as  in 
other  courts  of  law,  the  parties  are  prefumed  to  ac- 
quiefce  unlefs  they  appeal  from  the  fentence ;  but 
thefe  gentlemen  had  no  right  of  appeal— non  conftat 
that  they  did  acquiefce  ;  or  if  they  did,  it  mufl  be  con- 
fidered  as  a  mere  involuntary  acquiefcence  in  that  for 
which  they  had  no  remedy.— I  fay,  in  fuch  a  cafe  it 
cannot  have  the  effect  of  a  legal  acquiefcence.  His 
Majefty  may,  ex  mero  motu,  interfere  or  not ;  but 
there  is  no  right  of  appeal  given.  It  might  be,  that 
an  act  even  of  injuftice  was  committed  in  that  cafe  ; 
but  it  would  be  very  hard  to  hold  the  parties  to  an  ac- 
quiefcence in  that  which  they  could  not  help,  and  to 
confider  one  act  of  injuftice  as  an  authority  for 
another. 

I  come,  now,  to  confider  the  parallelifm  of  the  two 
cafes ;  and  I  muft  fay,  that  the  cafes  are  very  diflimilar 
in  their  circumftances.  The  Narcifus  is  much  more 
intimately  and  directly  connected  with  the  armament 
fent  againft  the  Cape  than  the  Le da  is  with  the  prefent 
expedition :  lhe  fails  from  this  country  with  a  perfect 
knowledge  of  the  operations  which  were  to  be  under-  . 
taken,  when  the  object  of  attack  was  fixed  upon,  and 
a  communication  made  to  herfelf  and  all  the  other 
veflels  with  whom  lhe  was  aflbciated  in  that  fervice. 
From  the  Madeiras  (he  is  difpatched  for  the  purpofe, 
and  the  fole  purpofe,  of  forwarding  the  fpecific  expe- 
dition, with  an  officer  of  high  rank,  and  of  great  ex. 
pectcd  utility  in  the  conduct  of  the  attack.  She  arrives 
at  the  fcene  of  action,  though  not  upon  the  precife 
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buenosAtrcs.  fpot  where  the  execution  of  the  project  is  carried  into 
March  30th  e^ec^  >  becaufe  it  was  her  duty  to  be  cruifing  about  at 
1811.  '  a  diftance.  She  fails  about,  purfuant  to  her  orders, 
and  (he  comes  up  the  day  after  the  furrender  of  Cape 
Town,  and  before  the  military  operations  have  been 
entirely  difcontinued.  Surely  that  cafe  cannot  be 
aflimilated  to  the  cafe  of  a  veffel  failing  without  a  cer- 
tain knowledge  of  the  fpecific  expedition,  and  with- 
out any  precifc  orders  for  alTociating  herfelf  with  that 
expedition.  I  think  thefe  cafes  are  as  diftincl;  as  it  is 
pofTible  for  cafes  to  be  :  here  was  a  total  Ignorance  in 
one  cafe*  an  d  a  full  knowledge  in  the  other.  The 
Narcijfus  was  legally  to  be  confidered  as  employed  in 
the  expedition ;  but  I  do  not  think,  either  upon  the 
general  principle,  or  upon  the  particular  cafe  of  the 
Narcijfus,  Captain  Honcyman  is  fo  entitled  ;  and  upon 
thefe  grounds  I  pronounce  againft  the  claim  of  the 
Leda. 

The  Court  recommeuded,  but  did  not  direft,  the 
expences  of  Captain  Honeyman  to  be  paid  out  of  the 
proceeds. 
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MADONNA  D'IDRA,  Papaghica*  ^*xh, 

z8iz. 

'T'HIS  was  the  cafe  of  a  Greek  vefTel,  which  brought  Manners  wage* 

c  ■  %  f     •      f  n  take  precedence 

a  cargo  of  cotton,  wool,  and  fruit,  from  Smyrna  <*  bottomry 
to  London,  where  fhe  arrived  in  February  1810,  and  ^^"^ 
discharged  her  lading.    In  the  month  of  May,  in  the  ^f^"^** 
fame  year,  a  warrant  was  iflfued  to  arreft  the  (hip,  at  tion  mariner*  to 
the  fuit  of  Mr.  Han/en,  of  London,  the  holder  of  two  conveyed  bade 
bottomry  bonds.    A  memorial  having  been  prefented  ^Jj^,owa 
to  the  Earl  of  Liverpool,  t>ne  of  the  fecretaries  of  ftate, 
by  twenty-five  of  the  mariners,  part  of  the  crew  of  this 
ihip,  ftating  that  they  had  been  defrauded  of  their 
wages  by  the  captain,  and  were  left  deftitute  of  fup. 
port,  the  King's  pro&or  received  directions  from  the 
fecretary  of  Hate's  office  to  take  fuch  (leps  as  might 
be  requifite  to  recover  the  wages  due  to  the  memo- 
rialing who  were,  in  the  mean  time,  furniflied  with 
the  means  of  fubfiflence,  and  afterwards  fent  to 
their  own  country  by  His  Majefly's  government.  In 
confequence  of  the  directions  thus  received,  the  King's 
proctor  intervened  in  the  caufe  on  behalf  of  the  ma- 
riners.   Mr.  Han/en,  the  holder  of  the  bonds,  and 
conilgnrs  of  the  cargo,  confented  to  pay  the  wages 
due  to  thefe  men,  but  declined  to  defray  the  charges 
incurred  for  their  fubfiftence.    The  ihip  was  fold 
under  a  decree  of  the  Court,  and  the  proceeds  brought 
into  the  regiftry,  but  the  amount  was  not  fufficient  to 
fatisfy  the  demands  of  the  mariners  and  of  the  bond 
holder. 

'  On  behalf  of  the  mariners  it  was  contended,  that 
they  were  cntided  to  priority  of  payment,  and  that  the 
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Th«       money  expended  for  their  maintenance  ought  to  bo 
*X°.T    defrayed  out  of  the  proceeds  of  the  fhip  in  the  firft 
■  inftance;  and  if  that  mould  prove  infufficient,  then 

On  the  other  fide  it  was  fubmitted,  that  the  proceeds 
of  the  (hip  ought  to  be  applied  in  payment  of  the  bot- 
tomry bonds,  in  preference  to  all  other  demands,  the 
wages  having  already  been  paid, 

Judgment. 

Sir  W,  Scott* — This  is  one  of  thofe  cafes  which  are 
almoft  unavoidably  involved  in  confiderable  myftery, 
and  attended  with  great  confufion  and  embarraffment 
upon  the  queftion  of  law  arifing  on  the  facts,  taking 
them  to  be  afcertained  ;  for  it  is  a  queflion  of  Creek 
navigation,  which  muft  depend  in  a  great  degree  upon, 
the  cuftoms  and  regulations  of  a  foreign  country,  the 
exact  flate  of  which  it  is  extremely  difficult  to  afcertain, 
I  may  add,  Jikewife,  that  it  is  a  cafe  in  which  the 
Court  finds  it  by  no  means  an  eafy  tafk  to  obtain  a 
correct  and  fatisfactory  flatement  of  facts. 

It  appears  that  the  (hip  failed  from  Smyrna,  at  which 

i 

place  the  mafter  had  taken  up  money  on  a  bottomry-* 
bond ;  that  in  the  courfe  of  her  voyage  ,flie  had  put 
into  Malta,  where  the  mafter  again  procured  money 
by  means  of  another  bond  ;  and  that  (he  had  fince 
arrived  in  the  port  of  London,  What  may  be  the 
original  ground  of  difpute  between  the  mafter  and  the 
crew  non  covftat.  No  reafon  has  been  afligned  for  the 
quarrel,  fo  that  I  am  totally  at  a  lofs  to  difcoverwhat 
has  led  to  it.  The  Court  cannot  find  out  which  of  the 
parties  is  the  wrong-doer ;  whether  there  is  caufe  of 
forfeiture  of  wages  on  the  part  of  the  mariners*  of 

whether 


Digitized  by  Google 


■ 


HIGH  COURT  OF  ADMIRALTY. 


39 


whether  the  mifcondudt  of  the  matter  (hould  entail  any  The 

•  »  .  .  Magonka 

inconvenience  on  his  owners.  d*1d*a. 

It  appears,  that  after  the  arrival  of  the  (hip  in  this  '■  * 
country,  Mr.  Hanfen,  of  this  town,  with  perfect,  pro-  ^iV*?*' 
priety,  took  out  a  warrant  to  arreft  this  (hip,  in  order 
to  obtain  payment  upon  the  bottomry  bonds  ;  and  that 
a  quarrel  arofe  between  the  mafter  and  crew,  which 
led  to  the  probability  that  the  (hip  might  be  left  here 
in  a  (late  of  diftrefs.  The  (hip  has  fince  been  fold, 
under  the  directions  of  this  Court,  and  the  proceeds 
of  the  fale  have  been  brought  into  the  regiftry.  In  the 
mean  time  the  failors  applied  and  proceeded  for  their 
wages  in  the  courts  of  common  law,  in  twenty-five  fepa. 
rate  actions ;  I  do  not  fay  in  an  oppreffive  manner,  for  it 
was  the  only  way  in  which  they  could  there  proceed  : 
it  is  only  m  this  Court  that  the  mariners  can  combine 
their  addons.  The  crew  afterwards  intervene  in  the 
fuit  carried  on  by  Mr.  Han/en  in  the  Court  of  Ad- 
miralty, not  exactly  in  the  regular  manner  ;  but  the 
Court  does  not  expect  it  of  fuch  men,  who  are  in  an 
eminent  degree  inopes  confilii.  The  court  would  to  fuch 
fuitors  give  every  relief  in  its  power,  by  departing  from 
forms,  as  far  as  is  confident  with  the  juftice  due  to 
others,  efpecially  where  the  Crown  has  intervened  for 
the  protection  of  the  parries. 

Mr.  Hanfen  has,  by  his  act  in  paying  the  wages 
fchedulate,  waved  all  objection  to  the  informality  of 
the  proceedings ;  and  the  queftion  now  is,  whether  the 
money  remaining  in  his  hands  (hall  be  anfwerable  for 
the  fubfiftenceof  thefe  mariners,  or  whether  the  crown 
lhali  be  left  loaded  with  the  fupport  of  them.  Mr. 
Hanfen  has  in  his  pofleffion,  and  will  retain,  a  larger 
fum  than  will  be  fufficient  to  fatisfy  any  demands  of 
his  own :  he  will,  at  all  events,  fuffer  no  derogation 
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Th«       of  his  own  rights,  and  is  concerned  only  on  behalf  of 
rviDKA**    his  employers,  the  holders  of  thefe  bottomry  bonds. 


—  1  '  The  queftion  is,  whether  he,  as  the  agent  of  the  bond- 
';i?ii?th'  holders,  has  a  right  to  retain  this  money  as  againft 
thefe  mariners,  or  againft  the  Crown,  which  (lands  in 
their  place.  Now,  it  mud  be  taken  as  the  univerfal 
law  of  this  Court,  that  mariners*  wages  take  prece- 
dence of  bottomry  bonds.  Thefe  are  facred  liens,  and, 
as  long  as  a  plank  remains,  the  failor  is  entitled,  againft 
all  other  perfons,  to  the  proceeds  as  a  fecurity  for  his 
wages.  This  is  a  principle  univerfally  admitted  ;  and 
whoever  enters  into  a  contract,  or  advances  money 
upon  bottomry,  mud  be  prefumed  to  do  it  with  a  full 
knowledge  of  the  law  upon  this  point.  But,  then,  is 
the  fubfiftence  of  thefe  men  to  be  confidered  as  part  of 
their  wages  ?  I  think  it  is  fo  to  be  confidered ;  it  is 
wages  paid  in  another  form,  it  is  part  of  the  compen- 
fation  for  their  labour ;  and,  according  to  the  law  of 
the  country  to  which  thefe  men  belong,  fubfiftence  in 
the  intermediate  time  mud  be  prefumed  to  form  part 
of  the  contract  for  the  payment  of  wages.  The  parties 
mud  be  fubfifted  till  the  return  to  their  own  country, 
unlefs  fome  fpecial  reafon  is  mown  to  the  contrary, 
fuch  as  defertion,  or  any  kind  of  mifcondudt,  which 
would  work  a  forfeiture  of  wages.  There  is,  indeed, 
no  proof  of  any  fpecial  agreement  upon  this  point  in 
the  prefent  cafe ;  but  it  is  very  material  that  fuch  a 
covenant  mould  be  prefumed  to  fubfift  between  the 
parties,  efpecially  in  a  cafe,  like  the  prefent,  of  Greek 
navigation.  The  number  of  Greek  vefTels  which  arrive 
in  this  country  is  very  fmall ;  and  the  mariners,  from 
the  peculiarity  of  their  language  and  habits,  if  dif* 
charged  in  England,  could  not,  without  extreme  dif- 
ficulty, find  an  opportunity  of  returning  to  their  own 
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Country.    But  the  Court  is  not  left  folcly  to  its  own  The 
conjectures,  as  to  what  may  be  the  eflabliflied  ufage  Mv°°""' 
with  refpect  to  the  fubfiftence  or  the  difmiflal  of  mari- 


ners employed  in  the  navigation  of  Greek  veflels.  It  ^813,fh^ 
is  fworn  by  a  perfon,  who  dates  himfclf  to  have  been 
for  twenty  years  captain  of  an  Ottoman  veflel,  and  at 
prefent  the  coniul-generai  of  the  Sublime  Porte  refident 
in  Great  Britain,  that  "  the  captain  is  bound  by  the 
"  cuitomary  regulations  of  Turkey  to  take  his  men 
"  back  again  in  his  veflel,  or  to  hnd  them  conveyance 
"  in  other  veflels  ;  and  that  in  caie  of  fale  of  the  veflel 
u  in  'his  country,  the  proceeds  thereof  are  liable  for 
"  the  fupport  of  the  crew,  and  to  procure  them  the 
"  means  of  conveyance  to  their  own  country."  This, 
1  think,  effectually  diftinguifhes  the  prefent  cafe  from 
the  American  cafes  which  were  lately  before  the  Court. 
The  American  feamen  did  not  there  attempt  to  efta- 
blifti  their  right,  as  due  to  them  by  the  univerfal  ufage 
and  cuftom  of  their  country,  or  as  forming  part  of  the 
contract  under  which  they  failed,  but  upon  the  ground 
of  a  flatute  lately  introduced.  As  the  demand  was 
made  upon  a  mere  legiflative  act  of  that  country,  the 
Court  declined  to  interfere,  but  it  held  there,  that  if 
the  fubjed  matter  in  difpute  between  the  parties  had 
formed  part  of  the  contract,  it  would  have  upheld  the 
demand.  I  fhall,  therefore,  confider  the  proceeds  as 
anfwerable  for  the  fubfiftence  as  well  as  the  wages  of 
thefe  mariners ;  but  I  fhall  not  meddle  with  the  freight 
which  is  in  Mr.  Hanfen\  hands. 
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EL  RAYO. 

in  tgenmien-  *p»HIS  was  the  cafe  of  a  claim  fet  up  on  the  part  of 

SoiTfltet  it  His  Majefty's  (hip  Leviathan,  to  (hare  in  the  fum 

"^5^  alIoitcd  for  head-money  upon  the  capture  of  this 

th*  formal  fur-  Spanijh  (hip  of  war.    The  El  Rayo  being  a  (hip  of  one 

co  <nt  ihip  uniy  hundred  guns,  and  having  eight  hundred  and  twelve 

taking  th*  pre-  men  on  board,  had  been  engaged  on  the  21ft  of  Oclo- 

£^eoutrf  her  1805,  in  the  memorable  aftion  off  Trafalgar,  be- 

Atoai  eontri-  tween  the  Britijh  and  the  combined  French  and  Spanijh 

•nee  necefliiy  fleets,  but  had  returned  into  Cadiz  on  the  evening  of 

Itp^  JST"  tnat  daY-  °n  tnc  23d  of  Ofiober  (he  again  came  out,  for 
in  ktad  moocf.  tjje  purpofe  0f  affifting  fome  of  the  (hips  of  the  combined 

fleet  which  were  difmafted  and  otherwife  in  diftrefs ;  in 
the  execution  of  which  duty  (he  was  captured,  on  the 
following  day,  by  His  Majefty's  (hip  the  Donegal.  The 
Donegal  had  originally  formed  part  of  the  fleet  under 
the  command  of  Lord  Nelfon,  but  had  been  detached 
upon  other  fervice  before  the  engagement  commenced; 
and  on  the  evening  of  the  22d,  being  the  day  after  the 
battle,  (he  again  joined  the  Britijh  fleet,  then  under  the 
command  of  Admiral  Collingwood,  On  the  morning  of 
the  24th  (he  captured  and  tookpofleflion  of  the£/  Rayo9 
which  made  no  refiftance ;  and,  confequently,  no  aid 
was  required  to  effect  the  capture,  nor  was  any  given. 
Several  (hips  belonging  to  the  Britijh  fleet,  particularly 
the  Leviathan,  were  in  fight  at  the  time  of  the  capture, 
but  they  were  all  employed  in  taking  care  of  the  dif- 
ablcd  (hips  and  prizes,  and  the  attention  of  the  Levia- 
than was  principally  directed  to  the  Spanijh  fhip  the 
Monona.   The  Leviathan  fired  a  fliot  as  a  fignal  to 
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the  Monarca,  which  fell  between  that  (hip  and  the  Et]£eTO 
ElRayo\  and  from  this  circumftance,  and  the  proxi-  L 
mity  of  her  fituation  at  the  time,  it  was  fubmitted,    .M»y  uth, 
that  the  Leviathan  had  actually  contributed  to  the  fur- 
render  of  the  prize,  and  was,  therefore,  entitled  to 
{hare  in  the  head-money. 

Judgment. 

Sir  W.  Scott. — A  decree  was  originally  made  in  this 
caufe,  entitling  the  fleet  generally  to  (hare  in  the  head- 
money  due  on  account  of  this  capture.  At  the  time 
when  this  decree  was  made,  no  circumftances  had 
tranfpired  which  gave  reafon  to  fuppofe  that  a  peculiar 
claim  would  be  fet  up  for  any  individual  (hip.  It  is 
now,  however,  aflerted  on  behalf  of  His  Majefty*s 
ihip  the  Donegal,  that  (he  was  the  fole  captor  ;  and 
a  claim  has  alfo  been  made  on  the  part  of  the  Leviathan 
to  {hare  as  joint-captor  with  the  Donegal,  to  the  exclu- 
fion  of  the  reft  of  the  fleet. 1 

The  firft  point  to  be  decided  is,  whether,  upon 
the  ftatement  of  facts  now  before  the  Court,  the 
whole  fleet  is  or  is  not  entitled  to  lhare  in  this 
bounty  of  the  Crown.  .  I  accede  to  the  principle  laid 
down  by  the  King's  advocate,  that  if  this  capture 
could  be  confidered  as  a  continuation  of  the  general 
action,  then  the  whole  fleet  would  be  equally  entitled 
to  head  money,  notwithftanding  the  formal  furrender 
to  one  particular  (hip  belonging  to  the  fleet.  If  the 
prize  now  in  queftjon  before  the  Court  had  not  gone 
into  port,  and  come  out  again  upon  a  new  enterprize, 
the  capture  might,  I  think,  very  fairly  have  been  con- 
fidered as  forming  a  continuation  of  the  general  en- 
gagement. But  here  are  two  circumftances  which 
take  it  out  of  this  prmciplc,-^Firft,  the  Ihip  to  which 

the 
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iu       the  furrender  was  made  had  been  detached  on  other 
l  L  RAYn'    fervice,  and  did  not  compofe  a  condiment  part  of  the 
May  14th,    original  fleet  by  which  this  memorable  engagement 
had  been  fuftained. — Secondly,  the  captured  veflel 
was  not  left  after  the  action  upon  the  field  of  battle, 
but  had  efcaped  from  her  victorious  enemies,  and  got 
into  port,  from  whence  me  was  again  fent  out  for  the 
fpecial  purpofe  of  aflifting  other  veflels  in  diftrefs. 
Now,  thefe  two  circumftances  do,  I  think,  completely 
deftroy  all  fuppofition  as  to  the  continuity  of  the  en- 
gagement.   Neither  the  capturing  nor  the  captured 
veffel  can  be  identified  with  the  refpective  fleets  be- 
tween which  the  conteft  had  taken  place  ;  and,  upon 
this  broad  and  intelligible  ground  of  diftinction,  I  mall 
pronounce  againft  the  claim  of  the  fleet  to  (hare  in  the 
head-money. 

The  next  queftion  is  with  refpect  to  the  claim  of  the 
Leviathan  ;  and  that  certainly  approaches  much  nearer 
to  the  principle  on  which  the  Court  is  in  the  habit  of 
acting,  and  reds  upon  much  nicer  diftinctions  of  law. 
The  Donegal  had  been  difpatched  from  the  Britijh 
fleet  for  the  purpofe  of  fecuring  prizes  ;  and  if  it  had 
appeared  that  her  attention  had  been  in  any  manner 
directed  to  the  El  Rayo,  her  claim  would,  I  think, 
have  been  pretty  nearly  made  out.  There  was  no 
combat  between  the  prize  and  the  actual  captor, 
and  all  that  was  done  on  the  part  of  the  Donegal  was 
the  mere  form  of  taking  pofleifion.  The  Leviathan 
was  in  fight  at  the  time  of  the  furrender,  but  her 
whole  and  undivided  attention  was  directed  to  one  ob- 
ject, the  afliftance  of  the  Monarca.  The  Leviathan 
did,  indeed,  fire  a  gun ;  but  this  was  merely  as  an 
admonitory  fignal  to  the  Monarea,  without  any  inten- 
tion of  compelling  the  furrender  of  the  El  Rayo,  or  of 

producing 
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producing  any  effect  upon  that  (hip  by  intimidation  or  The 


El  RAto. 


othcrwife.    The  Leviathan  was  certainly  within  reach, 

and  might  have  given  afliflance,  if  any  had  been  re-    May  14th, 

18x1. 


quired,  but  (he  neither  afforded  any  adual  contribu- 
tion of  endeavour,  nor  had  (he  the  mod  diftant  inten- 
tion of  fo  doing,  being  wholly  employed  on  another 
and  different  fervice.    With  reference,  then,  to  the 
rule  applied  to  head-money,  I  think  her  intereft  is 
not  eftablifhed.    It'  is  a  cafe  very  different  from  that 
put  by  Dr.  Lu/hington,  of  a  purfuit  by  a  frigate  and  a 
feventy-four  gun  (hip,  where  a  furrender  was  pro- 
duced by  the  exertions  of  both  veffels.  In  fuch  a  cafe, 
both  would,  undoubtedly,  be  entitled  to  the  head 
money,  although  the  adual  furrender  might  be  made 
to  the  frigate,  and  poffeflion  taken  by  her  only.  But 
in  this  cafe  there  was  no  purfuit,  and  nothing  was 
done  by  the  Leviathan  to  produce  the  event  which 
has  occurred.    I  (hall,  therefore,  pronounce  for  the 
exclufive  right  of  the  Donegal ;  but,  as  this  cafe  has 
been  very  properly  brought  to  the  notice  of  the 
Court,  and  has  been  conducted  with  the  utmoft  fair- 
nels  and  propriety,  I  (hall  decree  the  expences  on  all 
(ides  to  be  paid  out  of  the  fum  allotted  for  head 
money. 


Digitized  by  Google 


46  CASES  DETERMINE^)  ltf  THE 


jA^itt,  L'ESPERANCE,  Stecmah. 

Dtrdia,  «fe    TTIIS  (hip,  laden  with  a  cargo  of  (laves  and  deals, 

of— Moiety  r  r\         •  _  . 

given  to  (Avon.  and  bound  on  a  voyage  from  uantxic  to  London, 
(Iruck  upon  the  Lemon  and  Ower  Banky  on  the  1 5th  of 
Avguft  1 809,  the  wind  at  that  time  blowing  hard  from 
the  S.  S.  W.  and  was,  on  the  fame  day,  deferted  by 
the  matter  and  crew,  who,  by  means  of  their  boats, 
and  the  afliftance  of  a  hoy  which  was  accidentally 
pafling  by,  proceeded  in  fafety  to  the  port  of  Tar» 
mouth On  the  17th  of  Augujt  (he  was  difcovered  in 
latitude  53°  1 7'  North,  and  longitude  20  24'  Eaft,  by 
His  Majefty's  floop  of  war  VEfpiegle  and  the  Britijh 
Hero  tranfport  veflel ;  when,  upon  examination,  it 
appeared  that  (he  was  completely  water-logged,  that 
all  her  fails,  as  well  as  her  running  rigging  and  part 
of  her  {landing  rigging,  were  cut  away  and  gone,  and 
her  rudder  knocked  off,  but  her  ground  tackling  was 
complete.  A  fearch  was  made  for  the  (hip's  papers, 
but  none  could  be  found  by  which  the  name  or  def- 
tination  of  the  veflel  could  be  in  any  manner  ascer- 
tained. The  (hip  was  then  furnifhed,  under  the  direc- 
tion of  Captain  Atcbifon,  the  commander  of  the 
VEfpiegle,  with  the  neceJTary  fails  and  rigging  ;  but 
being  dill  in  a  very  unmanageable  (late,  he  directed 
her  to  be  taken  in  tow  by  the  Britijh  Hero,  and  the 
wind  being  favourable,  (he  was,  by  means  of  fuch 
afliftance,  navigated  to  Heligoland,  where  (he  arrived 
in  fafety  on  the  20th  of  Auguft.  At  Heligoland  every 
exertion  was  made  to  refit  the  (hip,  and  on  the  6th  of 
September,  Captain  Atcbifon,  having  received  orders  to 
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proceed  to  the  Downs  with  the  fame  tranfport  under 
his  convoy,  ordered  the  VEfperance  again  to  be  taken 
in  tow  by  the  Britijb  Hero,  having  firft  fent  on  board 
her  a  lieutenant,  a  midfhipman,  and  ten  men,  from 
the  UE/piegle,  to  manage  and  direct  her  (leering  and 
failing  whilft  in  tow  of  the  Tranfport.  In  this  manner 
the  veflels  proceeded  till  the  nth  of  September,  when 
the  wind  fhifted  to  the  weft  ward,  and  the  Tranfport 
being  unable  to  weather  the  Goodwin  Sands,  was 
obliged  to  cad  off  her  tow-rope,  and  leave  the  UEfpe- 
ranee  to  her  fate.  In  this  perilous  fituation,  the  offi- 
cers and  men  who  had  been  fent  on  board  the  UEfpe* 
ranee,  by  very  great  exertion  and  (kilful  management, 
fucceeded  in  conducting  her  to  the  Downs  ;  from 
whence  (he  was  afterwards,  on  the  16th  of  the  fame 
month,  removed  by  them  to  Sbeernefs,  as  a  place  of 
greater  fecurity.  In  the  mean  time,  the  owners  of 
the  cargo  received  a  letter  from  the  mafter,  dated  the 
1 7th  of  Auguft,  advifing  them  of  his  having  left  the 
(Kip  on  the  Lemon  and  Ower  Sand.  Judging,  from 
the  buoyant  nature  of  the  cargo,  that  the  (hip  would 
float,  they  immediately  fent  down  proper  perfons  to 
tow  her  and  her  cargo  to  Tarmoutb  ;  but,  before  the 
arrival  of  thefe  men,  the  vefTel  had  been  difcovered 
and  carried  away  by  the  falyors. 

Judgment. 

Sir  IV.  Scott. — This  mud  be  confidered  a  cafe  of 
clear  derelict,  upon  the  defcription  given  by  the  owners 
themfclves,  who  admit,  that  the  (hip,  in  the  profecu- 
tion  of  a  voyage  from  Dantzic  to  London,  with  a  cargo 
of  (laves  and  deals,  flruck  upon  the  Lemon  and  Ower 
Bank,  in  which  fituation  (he  was  deferred  by  the  mafter 
and  crew.   It  is  alleged,  however,  by  the  perfons  on 

whofe 
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"  received  a  letter  from  the  mailer,  advifing  them  of  his 
tin.  having  left  the  (hip  ;  and  that  they  immediately  fent 
down  proper  perfons  to  take  charge  of  her  and  her 
cargo.  Now  the  people  who  were  thus  employed  by 
them  mud  be  underdood  to  have  been  fent  out  upon  a 
mere  conjectural  hope  of  fav:ng  the  property,  fince, 
although  from  the  nature  of  the  cargo  there  was  little 
danger  that  the  fhip  would  fink,  yet  it  muft  undoubt- 
edly have  been  the  expectation  and  belief  of  perfons  fo 
leaving  their  fhip,  that  me  would  break  to  pieces. 
The  probability  of  her  being  recovered  was  extremely 
flight :  There  was,  in  the  firfl  place,  the  chance  of  not 
finding  her,  and  fecondly,  that  if  found,  (he  would  be 
a  complete  wreck.  In  this  date  of  derelict  fhe  was  dif- 
covered  by  His  Majefty's  (loop  UEfpiegle,  with  the 
Britifh  Hero  tranfport  under  convoy,  bound  on  a 
voyage  to  Heligoland,  to  which  place  they  conveyed 
her,  having  firft  fupplied  the  necelfary  fails .  and  rig- 
ging, to  enable  her  to  reach  that  place  in  fafety.  It 
has  been  faid,  that  it  was  the  duty  of  the  falvors  to 
have  brought  this  (hip  to  the  neareft  port  in  England, 
and  not  to  have  taken  her  out  of  her  courfe  to  Heligo* 
land.  But  the  (hip's  papers  having  been  taken  away 
by  the  mafler  and  crew,  it  was  utterly  impoflible  for 
the  falvors  to  difcover  to  what  country  the  (hip  was 
deftined ;  and  even  if  it  had  appeared  that  (he  was 
bound  on  a  voyage  to  Great  Britain,  dill,  having 
been  themfelves  difpatched  upon  His  Majcfty's  fervice, 
they  could  not  have  returned  for  the  mere  purpofe  of 
towing  this  veflel  to  England.  They  were  therefore 
under  the  neceffity  of  taking  her  with  them,  and  could 
not,  confidently  with  their  public  duty,  have  faved 
her  in  any  other  way.   The  exertions  which  they 
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made  for  the  fafety  of  the  property  appear  to  me  to  i/espfhance. 
comtitute  a  cafe  of  great  merit,  and  the  Court  is  ex-  - — ~— 
tremcly  willing,  as  upon  all  occafions  of  a  fimilar  kind,  M%*t?' 
to  grant  a  liberal  remuneration.  But  in  no  inftance 
(except  where  the  crown  alone  has  been  concerned, 
and  where  no  claim  has  been  given  for  a  private 
owner y  has  more  than  one-half  been  decreed  by  way 
of  falvage.  As  this  property  is  valuable,  the  nett 
proceeds  of  the  fliip,  cargo,  and  freight,  amounting 
to  more  than  £  12,000,  there  feems  to  be  noreafon 
for  going  beyond  this  rule  upon  the  prefent  occafion. 
I  have  no  doubt  of  allowing  a  moiety  ;  and  the  only 
queilion  then  is,  refpecling  the  apportionment  between 
the  falvors  of  the  fum  fo  allotted.  Now  the  king's 
(hip  is,  I  think,  to  be  deemed  the  principal  falvor, 
the  commanding-officer  of  that  fhip  having  prefued 
on  the  occafion,  and  given  the  neceflary  directions  as 
to  the  bed  and  moft  efficacious  mode  of  faving  this 
property  ;  but  it  muft  at  the  fame  time  be  taken  into 
confideration,  that  the  chief  part  of  the  labour  lay 
upon  the  crew  of  the  Tranfport.  In  order  to  make  an 
equitable  divifion  between  the  parties  entitled,  it  ap- 
pears to  me,  that  fome  reference  mould  be  had  to  the 
number  of  perfons  on  board  each  of  the  mips.  The 
crew  of  the  Tranfport,  it  mould  feem,  confirted  ot  36 
men  ;  and  though  it  does  not  appear  from  any  evi-  . 
dence  in  the  caufe  what  might  be  the  exad  number  on 
board  the  king's  (hip,  yet,  judging  from  the  fize  of 
the  L'Efpiegle9  and  from  the  number  of  hand>  ufuaily 
allotted  to  veflels  of  the  lame  rate  and  defenption,  the 
probability  b,  that  there  were  from  90  to  1  20  men  on 
board  that  (hip.  Without  entering  into  any  very 
minute  diftinctions  upon  this  point,  I  lhall  direcl  three- 
fourths  of  the  falvage  money  to  be  paid  to  the  com- 
vol.  1.  e  mander, 
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L'EspERAvct.  mander,  officers,  and  crew  of  His  Majefty's  (loop 
Meu  nit"""  ^Efpiegle  ;  and  the  remaining  one-fourth  thereof  to 
*  the  matter,  officers,  crew,  and  owner  of  the  tranfport 
veflel.  The  accounts  of  charges  attending  the  execu. 
tion  of  the  commiflion  of  unlivery  and  appraifement 
appear  to  be  enormous  :  thofe  I  fhall  refer  to  the  con* 
iideration  of  the  regiftrar  and  merchants. 


^<VJd'  NIED  EL  WIN,  Niess. 

1811.  9 

Ban  bond*  arc  not  fJ*  HIS  veflel,  failing  under  Danijh  colours,  and  laden 
ScuriSftofn-  w*tn  a  carg°  or*  fagar9  coffee,  elephants'  teeth, 
butlregiJSnw*  other  articles,  was  captured  on  the  16th  September 
the  Court  to  1 806,  by  the  private  fhip  of  war  Happy  Return.  On 
ditlnof'ad""  the  14th  of  Oflober,  in  the  fame  year,  the  (hip  was  re- 
fnTbcfo^itlt"  ftored  by  confent,  with  freight  and  expences.  Claims 
the  time— sure-  wcre  given  for  the  cargo  on  behalf  of  Meflrs.  Rybert 

ties  not  refpon-  0  0  Jo 

fibie  in  cafe  of  and  Company,  of  Copenhagen,  and  others  ;  and  on 
^ve!iTnnof,n  the  6th  of  May  1807,  the  caufe  came  on  for  hearing  ; 
SS"M  when  the  Judge  reftored  four-fevenths  of  the  general 
cargo,  and  ordered  further  proof  of  the  remaining 
three-fevenths,  and  of  the  elephants'  teeth.  On  the 
13th  of  Auguji  1807,  bail  was  given  to  the  captor,  to 
anfwer  adjudication  in  the  fum  of  ^20,057.  9s,  4d.? 
being  double  the  appraiied  value  of  the  faid  three- 
fevenths  of  the  general  cargo  and  the  elephants*  teeth. 
On  the  1 2th  of  February  1 808,  the  Judge  pronounced 
the  further  proofs  to  be  fufficient,  and  the  goods  to  be 
Danijh  property,  and  directed  the  captor's  general 
expences  to  be  paid.  The  King's  advocate  now 
moved  for  condemnation  of  the  property  to  the 

Crown, 
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fcrown,  in  confequence  of  the  hoftilities  which  had  The 
fmce  been  declared  between  this  country  and  Denmark  ;  IED 
and  alfo  for  a  monition  againft  Smith  and  Wolfy  the  2;,  ;, 


•  an. 


bail,  to  anfwer  the  adjudication. 

On  behalf  of  the  Crown,  the  King's  advocate  and 
Jenner  argued,  that  the  bail  bond  mud  be  confidered 
in  all  refpe&s  as  a  fubftitute  for  the  thing  itfelf  ;  that 
it  was  not  confined  to  the  individual  captor  to  whom  - 
it  was  given,  but  was  to  anfwer  all  queftions,  re- 
lative to  the  property,  which  might  arife  before 
the  ultimate  adjudication  of  the  caufe :  that  bail 
bonds  are  never  in  pofleilion  of  the  captors,  but  of  the 
Court,  and  therefore  it  would  be  too  much  to  main- 
tain, that  they  can  only  be  put  in  fuit  by  the  perfons 
to  whom  they  are  given  by  name  ;  that  the  Crown 
mud  for  fuch  purpofes  be  confidered  in  all  refpects  as 
identified  with  the  captor ;  that  all  right  of  capture 
proceeded  from  the  Crown,  and  that  all  right  of  prize 
veiled  originally,  in  the  crown  :  that  in  a  cafe  of  joint 
capture  it  could  never  for  a  moment  be  contended 
that  the  bail  would  not  be  refponfible  to  the  joint 
captor,  who  had  fubfequenfly  proved  his  intereft,  as 
well  as  to  the  aftual  captor,  to  whom  alone  the 
bond  was  given :  that  in  the  cafe  of  property  con- 
demned, under  the  provifions  of  the  prize  act,  to  the  45G.3.  c.;j. 
Crown,  inftead  of  the  captor,  by  whom  the  proceed-  3Z' 
ings  were  originally  inftituted,  the  refponfibility  of 
the  bail  was  indifputable.  It  was  further  urged, 
that  it  is  the  policy  of  this  country  to  confider  all 
property  depending  in  judgment  before  the  Court 
as  liable  to  condemnation  in  cafe  hoftilities  fhould 
fupervene ;  and  that  it  was  juft  and  reafonable  that 
a  bond  taken  for  fuch  property  fhould  be  fubjed  to 
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The  the  fame  confide  rations,  and  that  the  pofleffion  of  it 
Niid  k.L*i\.  faQUi£  be  conflciered  as  equivalent  to  the  pofleffion  of 

May  ajd,    the  property  itfelf. 
1811. 

For  the  bail. — Arnold  and  Adams  contended,  that 
bail  bonds  were  granted  for  a  limited  purpofe  only  ; 
that  they  were  given  to  the  captor,  and  not  to  the 
King  :  that  if  the  Court  fhonld  decide  otherwife,  no 
bail  would  ever  be  given  in  future :  that  the  prefent 
fecurity  was  given  merely  to  anfwer  the  point  then 
before  the  Court  for  its  decifion  j  namely,  whether 
this  was  or  was  not  Danijh  property  :  that  the  parties 
were  induced  to  give  fuch  bail  by  the  eftablifhed  credit 
of  MeflVs.  Rybcrg  and  Company,  on  whofe  behalf  the 
goods  were  claimed,  by  the  firm  expe&ation  that  thofe 
gentlemen  would  be  able  to  eftablifh  their  property  in 
the  goods,  and  alfo,  by  the  confidence  they  enter- 
tained, that,  in  the  event  of  condemnation,  the  owners 
would  furnifh  them  with  the  means  of  difcharging  the 
bond  :  that  at  the  time  when  this  fecurity  was  given  the 
parties  had  not  the  leaft  expectation  of  a  war  between 
this  country  and  Denmark :  rhat  if  the  bond  were  to  be 
enforced  againfl  them, they  alone  would  be  the  fufferers, 
having  no  means  of  calling  upon  the  Danijh  merchants 
for  payment  in  confequence  of  the  war  with  Denmark. 

Judgment. 

Sir  IV.  Scott. — The  queflion  in  this  cafe  is,  whether 
the  parties  who  have  given  bail  to  anfwer  adjudication 
are  fubjeft  to  this  demand  of  the  Crown  to  bring  in  the 
amount  of  the  value  of  the  goods  for  which  they  have 
become  fecurities.  At  the  time  the  property  was  deli- 
vered on  bail,  the  queflion  depending  before  the  Court 
was,  whether  that  part  of  the  cargo  which  was  ordered 
for  further  proof  was  or  was  not  Danijh  property  :  if  it 

really 
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really  belonged  to  fubje&s  of  Denmark,  the  party  Tie 

making  the  claim  would  at  the  time  have  been  entitled  \ 

to  reftitution,  and,  upon  due  proof  of  the  property  M*yiyi% 
being  made,  the  bail  would  have  been  equally  entitled 
to  their  difmiflal.    Now,  I  cannot  entirely  accede  to 
the  pofuion  which  has  been  laid  down  on  behalf  of  the 
claimant,  that  thefe  bonds  are  mere  perfonal  fecurities 
given  to  the  individual  captors ;  becaufe  I  think, 
they  are  given  to  the  Court  as  fecurities  to  abide  the 
adjudication  of  all  events  at  the  time  impending  before 
it.    This  Court  is  not  in  the  habit  of  confidering  the 
effect  of  bonds  precifely  in  the  fame  limited  way  as 
they  are  viewed  by  the  courts  of  common  law.  In 
thofe  courts  they  are  very  properly  confidered  as  mere 
perfonal  fecurities  for  the  benefit  of  thole  parties  to 
whom  they  are  given.     In  this  place  they  are  fubjeft 
to  more  enlarged  confi derations :  they  are  here  re- 
garded as  pledges  or  fubftitutes  for  the  thing  itfelf,  in 
all  points  fairly  in  adjudication  before  the  Court.  The 
cafes  put  by  the  King's  advocate  fully  eftablifh  this 
point,  and  it  would  be  eafy  to  fuggeft  others  in  fup- 
port  of  the  fame  do&rine. — Suppofe  a  bond  given  to 
the  actual  captor  to  anfwer  the  adjudication  of  pro- 
perty, which  fliould,  from  the  locality  of  the  capture,  be 
fubfequently  condemned  to  the  King  in  his  office  of 
Admiralty ;  I  have  no  hefitation  in  faying,  that  the 
bail  would  in  fuch  a  cafe  be  anfwerable  to  the  Ad- 
miralty. 

But  the  queftion  (till  recurs.— Has  the  Crown  a 
right  to  enforce  payment  from  thefe  parties  in  the 
event,  which  has  fince  occurred,  of  Danijh  hoftilities  ? 
I  am  of  opinion  that  it  has  no  fuch  right :  that  is  an 
event  which,  I  am  perfuaded,  was  not  in  the  contem- 
plation of  the  parties  at  the  time  they  entered  into  this 

e  3  fecurity ; 
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The  fecurity ;  it  has  no  connexion  with  the  queftion  which 
Nied  Ei»m.  tfos        was  gjven  t0  anfwer|  namely,  whether  thefe 

.vfay»3d,  goods  were  Danifi  property  or  not.  The  prefent 
is  an  adjudication  upon  an  entirely  new  queftion, 
arifing  out  of  an  entirely  new  ftate  of  things,  and 
cannot  be  identified  with  the  original  proceedings 
in  the  caufe.  The  Court  does,  indeed,  upon  the  in- 
tervention of  hoftilities,  accept  the  old  proceedings, 
and  upon  them  pronounce  for  the  intercft  of  the 
Crown;  but  it  does  fo  merely  for  the  purpofe  of 
faving  time  and  cxpence,  and  not  with  any  view  of 
fixing  a  refponfibiliiy  on  thofe  who  have  given  bail  to 
anfwer  a  very  different  queftion.  If  the  Court  were 
to  accede  to  the  prayer  of  the  Crown  upon  this  occa- 
fion  the  effect  would  be  monflrous ;  it  would  ex- 
tinguifh  altogether  the  practice  of  delivering  property 
upon  bail,  a  mode  fo  much  encouraged  by  the  Court 
and  by  the  legiflature.  No  Brtt'ijh  merchant  would 
become  fecurity  for  foreign  claimants  in  any  cafe,  if 
he  (hould  be  confidered  refponfible  to  the  extent  of 
fuch  a  poflible  contingence  as  that  of  a  fubfequent  in- 
tervention of  hoftilities.  How  could  this  Court  ex- 
pect it  ?  How  could  the  neutral  world  expect  it  ?  I 
am  clear  that  I  have  no  authority  to  compel  thefe 
merchants  to  bring  in  the  amount  of  the  property,  and 
I  pronounce  for  the  difmiffal  of  the  bail. 
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EDEL  CATHARINA,  Clausen.  jth,  i8«. 

^HIS  was  the  cafe  of  a  fhip  under  Danijk  colours,  Licence  to  cotn« 
laden  with  a  cargo  of  deals  and  other  goods,  on  [VvUZkLs- 
a  voyage  from  OJler-Rufoer  to  Heligoland.    At  the  f™ttt£>°dI(-~ 
time  of  capture  there  was  a  Britifh  licence  on  board,  tinedto  iicitgo* 
permitting  the  veflel  to  come  to  any  port  of  the  United 
Kingdom  ;  and  the  queftion  was,  whether  the  terms  of 
the  licence  would  enure  to  the  protection  of  the  pre- 
fent  voyage. 

Judgment. 

Sir  W.  Scott. — This  (hip  and  cargo  are  the  property 
of  His  Majefty's  enemies,  and  muft  be  liable  to  con- 
demnation, unlefs  it  can  be  fliewn  that  they  are  entitled 
to  any  fpecial  protection.  It  appears  that  the  (hip  was 
deftined  on  a  voyage  to  Heligoland,  and  that  me  had 
a  licence  on  board,  permitting  her  to  come  to  any  port 
of  the  United  Kingdom.  Now  the  ifland  of  Heligo- 
land has  been  reduced  by  conqueft  into  Britijf)  poflef- 
fion,  but  it  forms  no  part  of  the  United  Kingdom,  nor 
has  it  been  in  any  manner  incorporated  with  the  King's 
dominions.  Though  under  the  control  of  His  Ma- 
jefty,  it  is  no  more  a  part  of  the  United  Kingdom  than 
any  of  the  Danifh  colonies  in  the  Weft  Indies,  which 
have  furrendered  to  His  Majefty's  forces.  The  greater 
contiguity  of  Heligoland  to  this  country  does  not,  in 
the  flighted  degree,  alter  the  nature  of  the  cafe.  The 
iflands  of  Guernfey  and  Jtrfey,  though  very  ancient 
pofleflions  of  the  crown,  have  never  been  confidered, 
to  all  intents  and  purpofes,  parts  of  the  United  King. 

b  4  dom. 
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do  in.  The  ports  of  thofe  iflands  have,  indeed,  for 
many  purpofes,  been  aflimilated  to  thofe  of  Great  Bri- 
tain; but,  In  other  refpecls,  they  have  always  been 
held  to  differ,  as  in  the  cafe  of  duties.  The  trade  of 
Heligoland  is  likewife  under  fpecial  prohibition,  the 
Order  in  Council  (31ft  May  1809)  directing  that  the 
trade  to  and  from  that  ifland  fliall  be  confined  to  Britifb 
fhips  navigated  according  to  law,  except  in  cafes  where 
His  Majefty  may  be  pleafed,  by  fpecial  licence,  other- 
wife  to  permit.  Such  is  the  ftate  of  the  law  as  pre- 
fcribcd  by  Government  for  regulating  the  commercial 
intercourfe  with  Heligoland,  and  this  Court  does  not 
think  itfdf  intitled  to  make  a  diftin&ion  where  none 
has  been  made  by  a  fpecial  order.  It  has  been  faid, 
that  the  tranfgreflion  of  the  law,  if  any,  has  proceeded 
from  an  error  in  the  party ;  but  I  think  this  can  hardly 
be  the  cafe,  confidering  the  length  of  time  which  has 
clapfed  fince  the  regulation  was  eftablifhed.  The  order 
is  of  very  long  (landing,  and  it  is  hardly  poffible  that 
the  prohibition  mould  have  been  unknown  in  Denmark 
at  the  time  when  the  prefent  voyage  commenced.— 
Ship  and  cargo  condemned. 
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ROSE  IN  BLOOM,  Olcott.  J«wnft,i8u. 

THIS  was  the  cafe  of  a  (hip  under  American  colours,  0rd" in  counf 
*  prohibiting  trade 

having  a  number  of  paflengers  and  feveral  pun-  with  the  enemy 
cheons  of  brandy  on  board,  with  which  fhc  was  pro- 

as  well  as  the 

ceeding  from  Bayonne  to  New  York,  when  (he  was  ^con^yanc?" 
captured  on  the  ill  of  May  i8ii,  and  brought  into  ^^"fvea"e^r 

Plymouth,  to  conveyance  of 

goods  for  freight . 

Judgment. 

Sir  W.  Scott. — This  Ihip  was  taken  in  the  profecution 
of  a  voyage  from  the  blockaded  port  of  Bayonne  to 
New  T irk,  and  is  proceeded  againft  for  a  breach  of 
the  Order  in  Council  of  the  26th  of  April  1809.  Appendix,  B- 

It  is  the  duty  of  this  Court  to  enforce  the  obferva- 
tion  of  the  Orders  in  Council  againft  all  breaches 
whatever,  and  to  apply  them  to  every  cafe  of  a  com- 
mercial nature,  without  regard  to  the  extent  of  the 
particular  tranfa&ion,  whether  it  be  great  or  fmall, 
whether  it  comprifes  the  whole  or  the  part  of  a  cargo, 
unlels  the  amount  in  value  (hall  appear  to  be  fo  very 
trifling  as  to  bring  it  within  the  maxim,  de  minimis  non 
curat  lex.  Carrying  a  part  of  a  cargo  only  will  afford 
no  protection  againft  the  penalties  impofed  by  this 
order ;  fince  the  mifchief  would,  in  that  cafe,  be  fub- 
ftantially  or  at  leaft  eventually  the  fame  as  if  permif- 
fion  were  granted  to  take  whole  cargoes.  The  reftric- 
tions  which  it  was  the  objed  of  the  Order  to  impofe 
upon  the  trade  of  the  enemy  would,  in  fact,  be  no 
reftri&ions  at  all,  if  fuch  a  laxity  of  interpretation  were 
once  admitted. 

This 
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t  .  This  Court  has  likewife  been  inclined  to  hold,  that 
\;!,^    the  conveyance  of  pafl'engers  for  hire  is  equivalent  to 


the  conveyance  of  goods  for  freight,  and  confequently 
::«.nit.       Confidered  it  to  be  that  fort  of  trading  which  comes 
within  the  prohibition  prefcribed  by  the  Order  in 
Council.    In  this  light  the  Court  is  bound  to  view  the 
prefent  tranfaction,  unlefs  it  can  be  fhewn  that  the 
pafl'engers  were  put  on  board  under  fuch  circumftances 
as  would  take  the  cafe  out  of  the  application  of  the 
general  rule  of  law.    What  has  been  fbted  refpe&ing 
the  conveyance  of  diftrefled  American  feamen,  is  a 
matter  to  which  the  Court  would,  from  motives  of 
humanity,  be  willing  to  pay  every  attention.  It 
is  well  known  that  many  American  feamen  have 
been  thrown  out  of  employment,  and  detained  in 
the  ports  of  France,  by  the  violence  of  the  ruling 
power  in  that  country;  and,  if  this  (hip  had  been 
employed  by  the  American  Charge*  des  Affaires  for 
the  fole  purpofe  of  taking  home  thefe  poor  men,  it 
would,  I  think,  have  been  entitled  to  a  very  favourable 
confi deration.    Had  the  tranfaction  confined  itfelf 
within  thefe  limits,  the  prefent  cafe  might  reafonably 
have  been  confidered  to  form  an  exception  to  the  gene- 
ral rule.    It  is,  however,  highly  requifite,  that  the 
cxiflence  and  contents  of  any  fuch  contract  fhould  be 
fully  eftablifhed  in  evidence.    The  Court  mud  natu- 
rally expect  that  it  fhould  appear,  with  certainty,  what 
were  the  fpecific  purpofes  for  which  the  fhip  was 
engaged,  and  how  far  any  indulgence  was  required  by 
the  American  minifler.    In  the  prefent  cafe,  no  fuch 
contract  is  produced,  nor  is  any  fatisfa&ory  excufe 
Offered  for  its  non-production ;  the  matter  is  left  upon 
the  fole  leftimony  of  the  mafler,  who  fays,  that  the 
American  minifler  allowed  him  the  liberty  of  taking  on 
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board  fuch  other  paffengers  as  he  might  think  fit.  1  Th« 
profefs  that  I  cannot  bring  my  mind  to  give  full  credit  buwm. 
to  this  reprefentation  fo  made  by  the  matter,  that  every 
thing  was  left  entirely  to  his  difcretion.  It  never  could 
have  been  that  Mr.  Rujfel  granted  to  this  man  the  un- 
limited permiflion  of  carrying  paffengers  of  all  defcrip- 
tions,  whether  of  a  civil  or  military  character,  whether 
neutrals  or  belligerents.  I  confider  it  to  be  a  radical 
defect  in  the  cafe,  that  the  contract  is  not  produced. 

According  to  the  hiftory  given  by  the  mafter  in  his 
depofitions,  this  veffel  had  been  "  captured  by  a  French 
"  Government  barge,  and  carried  into  St.  Sebqftian'sy 
"  where  fhe  remained  until  the  18  th  day  of  April  fol- 
44  lowing,  when  fhe  was  ordered  by  the  French 
"  Government  to  Bayonne,  in  France^  at  which  place 
"  (he  arrived  on  the  fame  day,  fhe  being  then  in  the 
"  poffeflion  of  a  French  officer  and  crew :  that  thefaid 
"  (hip  and  cargo  were  then  fold,  and  the  proceeds 
"  lodged  with  the  French  Government,  and  where  the 
u  lame  now  remain:  that  he,  this  deponent,  pur- 
■**  chafed  the  faid  fhip  at  public  fale  at  Bayonne  afore- 
"  faid,  on  account  of  the  former  and  prefent  owners 
and  I  think  it  appears,  from  one  of  the  letters  found 
on  board,  that  the  purchafe  was  made  in  confequence 
of  directions  given  by  the  owners  themfelves.  What 
is  this  but  buying  in  a  blockaded  port,  which  act, 
regarded  flrictly,  is  in  itfelf  a  violation  of  the  Order 
in  Council  prohibiting  all  trading  whatever  ?  At  the 
fame  rime,  the  Court  would  be  very  unwilling  to  prefs 
too  hard  upon  the  conduct  of  parties,  where  the  pro- 
perty has  been,  under  fuch  circumftances,  repurchafed 
from  the  enemy  for  the  benefit  of  the  former  owners : 
Confidercd  in  the  favourable  point  of  view  which  the 
Court  is  difpofed  to  take  of  fuch  a  tranfaction,  it 
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amounts  to  little  more  than  a  ranfom  or  compromife. 
*st.vw*     *l  would  be  a  harfh  msafure  to  confider  That  as  a  con- 

 »  travention  of  the  Britijh  Order,  which  was  done  for 

the  fole  purpofe  of  extricating  the  property  from  the 
grafp  of  French  violence. 

The  counfel  for  the  claimants  have,  in  the  courfe 
of  the  argument,  defcribed  this  as  a  Cartel fliip,  but  I 
think  the  term  is  not  ftri&ly  applicable  to  a  neutral 
vciVcl  engaged  in  the  fpecies  of  fervice  for  which  this 
(hip  is  faid  to  have  been  taken  up  by  the  American 
miniller.  The  employment  to  which  the  privilege  of 
a  cartel  is  allowed,  is  of  a  very  particular  nature :  It 
is  a  mode  of  intercourfe  between  hoftile  nations, 
invented  for  the  purpofe  of  alleviating,  in  fome  degree, 
the  calamities  of  war,  by  relloring  to  their  liberty  thofe 
individuals  who  may  happen  to  have  fallen  into  a  (late 
of  captivity.  It  is  for  the  mutual  exchange  of  prifoners 
of  war ;  and,  therefore,  properly  fpeaking,  it  can  have 
place  between  belligerents  only.  But  the  employment 
of  this  veffel  is  in  a  fervice  of  a  different  description. 
It  is  the  tranfattion  of  a  neutral  ftate,  a&ing  for  its 
own  purpofes  without  reference  to  the  exiftence  of  a 
war  with  any  other  country.  It  can  never  be  treated 
.  as  a  general  rule,  that  a  veffel  fo  employed  would  be 
protected  on  a  voyage  otherwife  illegal. 

But  this  is  by  no  means  the  whole  of  the  prefent 
cafe.  The  letters,  I  think,  (hew  that  the  veffel  was 
laden  with  two  different  quantities  of  brandy,  confiding 
of  twenty  puncheons  each ;  but,  take  it  only  as  of 
fmaller  amount,  (onefuch  quantity,)  the  difference  is 
not  material.  Whatever  might  be  the  precife  amount, 
it  mult,  in  cither  cafe,  be  confidered  as  cargo. 

It  appears,  likewifc,  that  there  were  on  board  twenty- 
fix  packages,  of  very  confiderable  value.    The  wit- 
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neUcs  do  not,  indeed,  any  of  them  fpeak  directly  to  The 
the  contents  of  thefe  packages,  but  the  matter  Itates,  bloom. 

that  "  certain  officers  of  the  revenue,  at  Plymouth,  — 

"  came  onboard  thefaid  fhip  whilft  lying  in  Catwater,  •Wa,(l^I8,,• 
"  in  order  to  fearch  for  contraband  goods,  having 
"  aflerted,  that  they  had  feized  one  hundred  yards  of 
"  lace  and  upwards,  taken  afhore  from  the  faid  (hip/* 
I  cannot  view  thefe  packages  in  any  other  light  than 
cargo,  and  confider  the  conveyance  of  them  as  a  direct 
employment  of  the  veffel  for  the  purpofes  of  commerce. 
I  fhall  therefore  pronounce  this  fhip  to  be  liable  to  con- 
fiscation, and  fhall  condemn  the  cargo  alfo,  with  the 
exception  of  the  ftores,  which  have  been  claimed  for 
the  American  Government,  and  which  were  put  on 
board  this  (hip  for  a  legitimate  purpofe,  the  ufe  of  the 
American  feamen. 


FINANCIER,  Cathell.  /u/y  :14th,  1S11. 

i 

Judgment. 

CIR  JV.  Scott. — This  is  a  claim  fet  up  on  behalf  of  onetftwojoinr 

O  n  *  chafers  being 

the  officers  and  crew  of  His  Majefty's  imp  Briio-  ordered  to  pick 
mart,  to  mare  in  a  prize  taken  by  the  De/iree,  in  fight  Sc^t^and  m 
of  another  king's  fhip,  the  Quebec.    In  the  preparatory 
examinations,  no  mention  whatever  is  made  of  the  finned  by  her 

n  ...  .  obedience  to 

Briiomart's  having  joined  inthechace,  or  having  been  thofe  orders 
prefent  at  the  time  of  capture ;  on  the  contrary,  the  ^c^nofen* 
matter  and  mate  both  fay,  that  they  were  taken  by  His  ^.'twrfiip 
Majefty's  frigate  Defiree,  and  that  the^nly  other  fhip  «"«ins  «p and 
they  oblerved  in  fight  at  the  time  of  the  capture  was  actual  capture. 
*n  Englifi  frigate,  called  the  Quebec,  which  had  chafed 

the 
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The  the  prize  the  whole  of  the  day  previous  to  the  capture. 
Fimanciek.    £jQ  perfon  ,from  on  board  the  captured  fhip  has  been 


/«/va4th,i8u.  examined  upon  the  prefent  allegation.    Whether  the 
crew  of  the  Financier,  the  prize  in  queftion,  had  left 
this  country  before  the  allegation  was  admitted,  or 
from  what  other  caufe  this  defect  in  the  regular  evi- 
dence has  proceeded,  does  not  appear.    Thofe  who 
have  been  produced  for  examination  are  either  releafing 
witnefies  belonging  to  the  Britomart  herfelf,  or  perfons 
from  the  Quebec,  which  is  admitted  to  have  joined  in 
the  chace,  and  whofe  intereft,  as  joint-captors,  is  not 
denied.    Thefe  laft  are  entirely  difinterefted  witnefles* 
and  upon  their  teftimony  the  Court  will,  upon  that 
account,  be  inclined  to  place  the  greateft  reliance. 
Captain  Hawtayne,  who  commanded  the  Quebec,  fays, 
"  that  the  faid  (hip  being  on  a  cruize  off  the  Texel,  in 
u  the  month  of  May  laft,  a  fchooner  was  difcovered 
"  on  the  23d  day  of  the  faid  month  of  May,  to  which 
"  His  Majefty's  faid  (hip  gave  chace ;  that  the  faid 
w  fchooner  was  on  the  weather-beam  of  the  Quebec, 
"  fleering  to  the  fouth-eaft,  carrying  fail,  and  appa* 
"  rently  endeavouring  to  effect  her  efcape ;  that  the 
"  wind  being  tight,  the  deponent  ordered  four  boats 
from  His  Majefty's  faid  (hip  Quebec,  under  the  com- 
"  mand  of  two  lieutenants,  properly  manned,  to  go 
"  in  purfuit  of  the  faid  fchooner,  in  order  to  come  up 
"  with  and  to  board  and  detain  her,  if  poflible ;  and 
"  they  accordingly  left  the  Quebec  for  that  purpofe, 
"  about  eight  or  half-paft  eight  o'clock  A.  M.  of  the 
"  laid  23d  of  May,  and  continued  on  that  duty  till 
"  picked  up  by  His  Majefty's  fhip  Britomart,  at  the 
"  time  and  in  confequence  of  the  fignal  which  will  be 
"  herein-after  depofed  of.    He  faith,  that  about  nine 
"  o'clock  A#M.  of  the  faid  day,  a  brig  of  war  was. 
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"  feen  in  the  N.  W.  quarter  from  the  Quebec ,  but  was  The 
"  not  in  chafe  of  the  faid  fchooner,  as  fhe,  the  faid  F,MANC"»- 
"  brig,  kept  a  courfe  widely  different ;  that  the  Quebec  /N/jwh,  ltix. 
il  continued  chafing  the  faid  fchooner  upon  the  courfes 
"  gradually  S.E.  from  South,  and  in  the  afternoon 
"  gradually  to  the  N.W.,  the  wind  changing  alfo 
"  gradually,  during  the  day,  from  S.S.W.  by  the 
"  Weft  to  N.N.E.;  that  the  faid  brig  of  war,  which 
"  afterwards  proved  to  be  His  Majefty'  (hip  Britomart, 
"  IVilliam  Buckley  Hunt  Efquire,  commander,  con« 
"  tinued  under  eafy  fail  (for  fuch  weather  if  (he  had 
4i  then  been  in  chafe)  upon  a  courfe  which,  in  the 
"  deponent's  opinion,  was  three  points  more  to  the 
"  fouthward  and  weft  ward  than  the  Quebec  was  fteering, 
"  and  by  that  means  increased  her  diftance  fo  con- 
"  fiderably  from  the  Quebec,  as  to  be  hardly  vifible 
"  from  on  board  that  (hip  in  the  intermediate  time, 
"  between  about  nine  o'clock  A.M.  and  twelve  and 
"  one  o'clock  at  noon  of  the  faid  day ;  and  was  alfo, 
"  during  that  time,  fo  very  confiderably  diftant  from 
"  the  laid  fchooner,  that,  in  the  deponent's  opinion 
"  and  belief,  the  perfons  on  board  the  faid  brig  could 
**  hardly  fee  the  faid  fchooner,  for  it  was  neceflary 
"  even  for  the  deponent,  at  that  time,  to  fweep  the 
"  horizon  with  a  glafs  to  catch  the  faid  brig.  And 
u  the  deponent  further  faith,  that,  about  one  o'clock 
41  P.M.  of  the  faid  day,  it  was  obferved  from  the  deck 
"  of  the  Quebec,  with  a  glafs,  that  the  faid  brig,  which 
"  afterwards  proved  to  be  the  Britomart,  had  fails  fet, 
"  as  if  in  chafe,  and  with  a  view  to  come  up  with  and 
"  afcertain  the  circumftances  attending  the  Quebec's 
"  chafe  of  the  aforefaid  fchooner ;  and,  as  the  faid 
"  brig  brought  up  with  her  a  frelh  wind,  fhe  then 
"  gained  faft  upon  the  Quebec  and  fchooner  upon  a 

parallel 
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The  "  parallel  line  to  windward ;  and,  at  about  four  or 
Fin AKcitK.   <c  half.paft  four  o'clock  P.M.  of  the  fame  day,  (he 

Ji<iya4th,i8ii.  "  was  afcertained  to  be  His  Majefty's  (hip  Britomart 

(it  appears  that  he  did  not  before  know  what  (hip  it 
was,  and  confequently  that  thefe  veflels  were  not  aflb- 
ciated  for  the  purpofe  of  cruizing  together,  or  indeed 
upon  any  conjoint  fervice;)  "  (he  having  at  that  time 
clofed  with  the  Quebec  upon  a  contrary  tack,  which 
laft-mentioned  (hip  was  occafionally  firing  at  the 
"  faid  fchooner ;  and  when  the  faid  brig  Britomart 
"  had  clofed,  as  aforefaid,  with  the  Quebec,  (he,  the 
"  faid  brig,  commenced  firing  at  the  Chace,  and  in 
f*  conjunction  with  the  Quebec,  the  faid  fchooner,  the 
"  Chace,  being  at  that  time  about  long  cannon-ftiot, 
"  or  perhaps  rather  more,  diftance  to  windward  of 
«  His  Majeitys  faid  two  (hips.  That  about  half  pad 
"  three  o'clock,  and  before  the  Britomart  had,  as 
"  aforefaid,  clofed  with  the  Quebec,  the  deponent, 
"  who  at  that  time  fuppofed  the  faid  brig  to  be  a  Bru 
ic  ttfb  (hip  of  war,  obferved  her  to  pick  up  one  of  the 
Quebec's  boats ;  and  after  the  Britomart  had  fired 
feveral  (hot  at  the  faid  Chace,  the  Deponent  finding 
"  it  neceflary  to  have  the  boats  belonging  to  the 
Quebec  taken  up,  and  considering  that  the  Quebec 
had  the  advantage  as  the  purfuing  (hip,  he  there- 
upon, to  prevent  the  neceffity  of  the  Quebec  giving 
"  up  the  chace  to  pick  up  her  own  boats,  made  a 
"  fignal  to  the  Britomart  to  ceafe  firing,  and  to  pick 
"  up  the  faid  boats."  This,  I  prefume,  was  a  very 
proper  exercife  of  difcretion  on  the  part  of  Captain 
Hawtayne,  It  is  not  fuggefted  that  ,it  was  done  from 
any  finifter  motive,  or  with  a  view  of  depriving  the 
Britomart  of  her  right  to  (hare.  Thinking  the  Quebec 
had  the  advantage  with  refped  to  the  chace,  he  directed 
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as  he  had  undoubtedly  a  right  to  direct,  the  other  (hip  The 

Financier. 

to  pick  up  the  boats.    The  probability  of  the  capture  ' 

would  have  been  leflened  if  he  had  acted  in  a  different    Jniy  14th, 

way,  by  detaining  the  Quebec  to  pick  up  her  own  boats, 

as  he  muft  naturally  have  defired  otherwife  to  have 

done :  having  a  choice  of  difficulties  to  contend  with, 

he  purfued  that  courfe  of  conduct  which  appeared  to 

be  mod  advantageous  to  the  public  fervice.    He  goes 

on  to  (ay,  "  that  Captain  Hunt,  of  H.M.S.  Britomart  ^ 

"  in  obedience  to  fuch  fignal,  immediately  ceafed 

"  firing,  fhortened  fail,  and  fecured  and  took  up  the 

"  other  three  boats  belonging  to  the  Quebec;  and, 

M  after  having  fo  done,  the  Britomart  was  feen  by  the 

"  deponent"—- to  do  what  ?  not  to  follow  the  prize 

in  queftion,  but — "  to  follow  the  Quebec  in  purfuit  of  / 
"  the  faid  Schooner."  Captain  Hawtayne  further  fays, 
"  that  the  weather  then  coming  on  extremely  thick, 
"  with  fmallrain,  the  Britomart  was  loft  fight  of  from 
"  the  Quebec  between  fix  and  feven  o'clock  in  the 
"  evening/'  Now,  if  the  Britomart  at  that  time  loft 
fight  of  the  Quebec,  (he  muft,  long  before,  have  loft 
fight  of  the  prize,  which  was  far  a- head  of  the  Quebec. 
It  was  as  much  as  the  Quebec  herfelf  could  do  to  keep 
fight  of  the  prize,  and  it  is  abfolutely  impoflible  that 
the  Britomart  mould  have  feen  the  prize ;  I  think 
Captain  Hawtayne  expreffes  hirafelf  with  very  great 
accuracy  when  he  fays,  She  followed  not  thefchooner,  but 
The  Quebhc  in  purfuit  of  the  fcbooner.  The  chace 
continues  till  nine  o'clock,  and  then,  for  the  flrft  time, 
the  actual  captor,  the  Deftree,  makes  her  appearance, 
having  no  previous  connection  either  with  the  one  {hip 
or  the  other;  but,  coming  entirely  unknown  to  either 
of  them,  from  a  different  quarter,  fhe  intercepts  the 
prize  before  it  could  get  into  the  TexeU  It  is  the 
vol.  1.  f  opinion 
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The      opinion  of  one  of  the  witneffes,  that  the  prize  would 
have  efcaped  altogether  from  the  Quebec  and  Brito- 


juiy  »4th,    mart ;  and  Capt.  Hawtayne  hirnfelf  is  clearly  of  opi- 
x8"'      nion,  that  the  Defiree  muft,  at  all  events,  have 


the  a&ual  captor.  Now,  this  opinion  of  Captain  Haw- 
tayne and  the  other  witnefs  is  in  direcT:  oppofition  to 
the  ftatement  contained  in  the  allegation,  that  the  Bri* 
tomart  would  have  been  the  a&ual  captor,  if  fhe  had 
not  been  detained  in  the  fervice  of  picking  up  the 
boats  of  the  Quebec,  It  appears,  that  the  Jfuebec  and 
the  prize  tacked  about  feven  o'clock  at  night,  in  order 
to  avoid  the  Dutch  coaft  ;  and  Captain  Hawtayne, 
founding  his  conjecture  on  the  fad  of  her  being  in 
fight  the  next  morning,  prefumes  that  the  Britomart 
muft  have  done  the  fame.  But,  taking  the  fed  really 
to  be  what  Captain  Hawtayne  fuppofes  it  to  have  been, 
ftill  the  Britomart  muft  have  been  at  a  very  coniider* 
able  diftancc  from  the  place  where  the  capture  was 
made ;  for  it  is  not  denied  that  the  Quebec  came  up 
with  the  Defiree  and  the  prize  at  twelve  o'clock  at 
night,  and  that  the  Britomart  did  not  arrive  till  feveral 
hours  afterwards,  namely,  at  five  o'clock  on  the  fol- 
lowing morning.  If  the  Britomart  continued  the 
chace  of  any  fhip,  it  muft  have  been  of  the  Quebec, 
and  of  That  (he  had  entirely  loft  fight  j  the  purfuit 
even  of  that  fhip  cannot  properly  be  denominated  a 
chace ;  it  was  a  conjedural  purfuit  only ;  it  was  a 
feeling  about  in  the  dark,  a  fearch  and  enquiry,  but 
no  chace.  The  chace  of  the  prize  by  the  Britomart 
muft  be  held  to  have  ceafed  at  fix  or  feven  o'clock  on 
the  evening  before  the  capture,  when  fhe  was  em* 
ployed  in  picking  up  the  boats  of  the  Quebec ;  after 
which  time  fhe  never  again  got  fight  of  the  prize. 
Then,  by  what  poffibility  can  the  Britomart  be  con- 

fidered 
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fidercd  a  joint  chacer  ?    The  actual  chace,  that  is,  The 

the  chace  by  the  (hip  which  actually  effected  the  cap-  F,WANCIE*' 

ture,  did  not  commence  till  long  after  the  Britomart    July  04th, 

had  difcontinued  the  purfuit.    In  this  fecond  and  tlxu 

effectual  chace  fhe  did  not  in  any  manner  co-operate ; 

(he  neither  faw  the  chacer  nor  the  chaced,  and  had  no 

participation  whatever  in  the  tranfaction.    On  what 

principle  then  can  it  be  contended  that  (he  is  entitled 

to  (hare  by  virtue  of  the  former  chace  with  the  Quebec  ? 

The  Quebec  is  herfelf  only  a  conftructive  captor ;  and 

to  let  in  another  (hip,  merely  becaufe  (he  had  joined 

in  a  previous  chace  with  a  conftructive  captor,  would 

be  carrying  the  principle  of  conftructive  joint  capture 

farther  than  it  has  ever  yet  been  carried.    The  ad- 

million  of  a  conftru&ive  captor  to  (hare  with  an  actual 

captor  is,  in  itfelf,  an  indulgent  conftruction  of  the 

law,  which  muft  not  be  further  extended.  Upon 

confideration  of  the  facts  fpoken  to  by  the  witnefles, 

I  am  of  opinion,  that  the  Britomart  is  not  entitled  to 

ftiare  as  an  actual  joint  captor,  and  that  the  principle 

of  conftructive  joint  capture  will  not  affift  her  claim. 

Here  is  no  intimidation  of  the  enemy  proved,  nor,indeed, 

is  there  any  thing  to  (hew  that  the  prize  at  all  noticed 

the  firing  of  the  Britomart,  the  witnefles  in  preparatory 

being  entirely  filent  on  the  fubject.    Neither  can  it  be 

laid  that  there  was  any  encouragement  of  the  friend, 

fince  it  was  utterly  unknown  to  the  capturing  (hip 

that  the  Britomart  was  in  that  neighbourhood.  It 

appears  to  me,  that  there  was  no  contribution  of 

afliftance,  either  actual  or  virtual — In  point  of  fact, 

not  any  actual  chace  5  in  point  of  principle,  neither 

encouragement  of  the  friend,  nor  intimidation  of  the 

r 

enemy. 

F  2  It 
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The  It  may,  perhaps,  be  deemed  a  hardflup  that  this 

,NANCI  **  veffel  mould  lofe  the  benefit  of  (haring  in  the  prize,  in 
»4tb,  confequence  of  the  orders  (he  received,  to  pick  up  the 
1,1  *'  boats  of  another  fliip,  by  which  fervice  me  was  de- 
layed. The  anfwer  which  muft  be  given  to  thofe  who 
entertain  fuch  an  opinion  is,  that  it  is  the  firft  duty  of 
the  king's  officers  to  obey  the  lawful  commands  of 
their  fuperiors,  and  that  views  of  mere  private  ad- 
vantage are  of  fecondary  confideration  only,  and  mud 
give  way  to  the  imperative  requifitions  of  the  public 
fervice.  I  am  of  opinion,  that  it  would  be  going 
beyond  what  the  Court  has  hitherto  done,  to  admit 
this  claim. 

The  Court  rejected  the  claim  of  the  Britomart,  but 
directed  the  expences  to  be  paid. 


jw,3ift.t!«.  MARY,  Millir. 

* 

Nritttkii  bws,  TTHIS  was  the  cafe  of  a  (hip  under  Britijh  co- 

bre-ch  of-  |our8  wnica  was  laden  at  the  ifland  of  St.Croix 

muft  b*  broo^ht  with  fix  bales  of  woollens,  fifty-three  trunks  contain* 

moiber^nti^  ing  calicoes  and  various  other  articles  of  Britijh  mer. 


SdAd^'J?0  chandize,  five  calks  of  hardware,  two  tierces  of  tin 
intended  to  b«  ware,  two  cafes  of  hats,  ten  boxes  of  handkerchiefs, 
cannot  Ugtiybt  and  forry-feven  boxes  of  foap,  which  had  previoufly 
^JlndiT  been  imported  into  that  place  from  Great  Britain,  and 
r*  failed  from  thence  to  Port  Royal  in  Jamaica,  at  which 
place  (he  was  feized  in  March  1810,  by  Henry  Boys 
Efqutre,  commander  of  His  Majefty's  ihip  MozeUe, 
and  proceeded  againft  as  a  forfeiture,  in  the  Vice  Ad- 
miralty Court  at  Jamaica. 

On 
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On  the  2d  of  April  1810,  a  libel  was  filed  on  be-  The 
half  of  the  feizor,  which  pleaded,  amongft  other  things,  . 
that  after  the  pafling  of  a  certain  ad  of  parliament  31ft,  1*1 
made  and  patted  in  the  fifteenth  year  of  the  reign  of  is  c«.a-c.2. 
his  late  Majefty  King  Charles  the  Second,  intitled, 
u  An  Ad  tor  the  encouragement  of  trade,"  and  be- 
fore the  day  of  exhibiting  this  libel,  to  wit,  on  the 
27th  day  of  March,  in  the  year  1810,  fix  bales  of 
woollens,  &c.  were  imported  in  the  faid  vefiel  called 
the  Mary,  into  the  (aid  ifland  of  Jamaica,  the  faid  fix 
bales  of  woollens,  &c.  being  commodities  of  the 
growth,  produce,  and  manufacture  of  Europe,  and 
not  bond  fide  and  without  fraud  laden  and  (hipped  in 
England^  Wales ,  or  the  town  of  Berwick-upon-  Tweed, 
and  not  carried  directly  thence  to  the  faid  Ifland  of 
Jamaica,  contrary  to  the  form  of  the  ilatute  in  fuch 
cafe  made  and  provided  ;  whereupon  the  faid  Henry 
Boys  prayed  that  the  faid  veffel  the  Mary,  together 
with  the  goods  laden  in  and  on  board  the  fame,  might 
be  cenfifcated  and  adjudged  forfeited  ;  one  moiety 
thereof  to  the  ufe  of  our  Sovereign  Lord  the  King, 
and  the  other  moiety  thereof  to  the  ufe  of  the  faid 
Henry  Boys,  commander  of  H.  M.  S.  Mozelle,  his  ola- 
cers,  feamen,  and  marines. 

A  claim  was  given  by  fVellwood  Uyflop,  merchant 
of  Kingston,  for  the  (hip,  on  behalf  of  Bibby  and 
Company,  of  Liverpool  \  and  for  the  goods,  on  behalf 
of  William  Taylor,  oi  the  fame  place.  HyJJop  dated, 
in  his  claim,  that  he  had  lately  received  a  letter  from 
William  Taylor,  of  Saint  Croix,  dated  18th  March 
1810,  inclofing  a  bill  of  lading  and  invoices  for 
fundry  merchandize  (hipped  by  him  to  the  claimant's 
addrefs  in  the  Mary,  by  order  of  William  Taylor,  of 
Liverpool ;  and  that  in  the  letter  were  inclofed  a  bill 
of  lading  for  all  the  Marys  cargo,  from  Saint  Croix  to 

p  3  Kingston, 
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The       Kingston,  and  four  invoices,  of  which  the  three  firft 


AR  *     were  for  feveral  parts  of  the  Mary's  cargo,  ftated  refpec- 


juiy  31ft,  i8n.  tively  to  have  been  parts  of  the  cargoes  of  the  Sally,  the 
William,  and  the  Refolution,  and  to  be  (hipped  on  board 
the  Mary,  configned  to  Hyflop  and  Co.,  by  order  and 
on  account  of  Taykr,  of  Liverpool ;  and  the  fourth 
invoice  was  for  the  refidue  of  the  Mary's  cargo,  and 
purported  to  be  for  goods  purchafed  by  Taylor,  of 
Liverpool,  at  Manchejler,  The  claimant  then  further 
ftated,  that  the  whole  of  the  Mary's  cargo  was  the 
property  of  Taylor,  of  Liverpool,  and  the  claimant  be- 
lieved it  to  be  of  Britifh  manufacture,  and  to  have 
been  bond  fide  ftiipped  at  Liverpool,  and  from  thence 
carried  to  Saint  Croix,  where  the  fame  was  regularly 
laden  in  the  Mary,  for  Kingston,  fecurity  being  firft 
given  as  required  by  law.  In  proof  of  which  he  referred 
to  the  documents  annexed  to  his  claim.  He  further 
ftated  his  belief  that  Bibby  and  Co.  were  owners  of  the 
Mary,  and  in  proof  thereof  referred  to  the  certificate  of 
regiftry  annexed  to  his  claim.  He  ftated,  likewife,  that, 
by  an  Order  in  Council  of  i  ith  May  1808,  it  was  de- 
clared, that  the  King's  fubjefts  might  lawfully  trade  to 
and  from  the  ifland  of  Saint  Croix,  (inter  alia,)  fubjed 
to  the  fame  rules,  &c.  as  the  other  Weft  India  iflands. 
And  further,  that  the  Mary  was  feized  in  the  harbour 
of  Port  Royal,  before  her  arrival  at  Kingston,  before 
fhe  had  come  to  an  anchor,  and  before  ihe  had  broken 
bulk ;  and  that  neither  the  owner  of  the  fliip  or  goods 
intended  any  fraud,  the  goods  having  been  permitted 
by  the  cuftom  houfe  at  Saint  Croix  to  be  cleared  for 
Jamaica,  with  a  let-pafs  from  the  governor  of  the 
ifland. 

The  documents  annexed  to  the  claim,  befides  the 
bill  of  lading  and  invoices,  the  fubftance  of  which  is 
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before  ftated,  confifted  of  a  clearance  from  the  cuftom  „Th* 

Mart. 


houfe  at  Saint  Croix  for  the  Mary  and  her  cargo, 
which  cargo  is  dated  to  have  been  imported  from  J«^3lll'lJ,L 
Liverpool,  in  the  Refolution,  the  William,  and  the 
Sally,  and  to  be  ail  of  Britijb  manufacture  ;  of  certi- 
ficates of  the  proper  bonds  having  been  given ;  of  a 
let-pafs  from  the  governor  of  Saint  Croix ,  and  of  the 
certificate  of  regiftry  for  the  Mary  from  the  port  of 
Liverpool,  by  which  Bibby  and  Co.  appeared  to  be 
the  owners. 

No  witneffes  were  examined  on  either  fide. 

The  caufe  came  on  for  hearing  in  the  Vice  Admi- 
ralty Court  at  Jamaica,  on  the  23d  of  April  1810, 
when  the  Judge  condemned  the  veflel  and  goods  ac- 
cording to  the  prayer  of  the  libel.  From  this  fentence 
•f  condemnation  the  prefent  appeal  was  profecuted. 

Judgment. 

Sir  fV»  Scott. — This  fhip  and  cargo  were  proceeded 
againft  and  condemned  in  the  Vice  Admiralty  Court 
at  Jamaica,  for  having  imported  into  that  ifland  the 
feveral  commodities  encumerated  in  the  libel,  in  viola- 
tion of  the  ftatute  15  Car.  2,  cy.  intitled,  "  An  Act  i5c«.a.c.7. 
"  for  the  encouraging  of  trade  by  the  6th  fection  of  * 6* 
which  ftatute  it  is  enacted,  "  that  no  commodity  of 
M  the  growth,  production,  or  manufacture  of  Europe, 
"  (hall  be  imported  into  any  land,  ifland,  plantation, 
**  colony,  territory,  or  place,  to  His  Majefty  belong. 
"  ing,  or  which  mail  hereafter  belong  unto  or  be  in 
"  the  poffeflion  of  His  Majefty,  his  heirs  and  fuccef- 
a  fors,  in  AJia,  Africa,  or  America,  but  what  (hall 
"  be  bond  fide  and  without  fraud  laden  and  (hipped  in 
"  England,  Wales,  or  the  town  of  Berwick-upoiuTitoeed, 

u  and  in  EngUJb  built  (hipping,  and  whereof  the  maf- 

f  4  "  ters 
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The      "  ters  and  three  fourths  of  the  mariners  at  lead  are 
*'  Englifhy  and  which  (hall  be  carried  direclly  thence 


•fr/y  jxfi,i8u.  "  to  the  faid  lands,  iflands,  plantations,  colonies,  ter- 
"  litories,  and  places,  and  from  no  other  place  or 
"  places  whatfoever,  any  law,  datute,  or  ufage,  to 
*'  the  contrary  notwithdanding,  under  the  penalty  of 
"  the  lofs  of  all  fuch  commodities,  of  the  growth, 
"  production,  or  manufacture  of  Europe  y  as  (hall  be 
c*  imported  into  any  of  them  from  any  other  place 
*'  whatfoever,  by  land  or  water,  of  the  (hip  or  veflel 
"  alfo  in  which  they  were  imported,  with  all  her  guns, 
**  tackle,  furniture,  ammunition,  and  apparel.'* 

It  is  admitted,  on  the  part  of  the  claimants,  that 
thefe  are  European  goods,  and  that  they  were  imported, 
in  the  firft  place,  into  Saint  Croix,  and  were  afterwards 
carried  on  to  Jamaica ;  but  it  is  faid  that  they  were 
not  landed  in  Jamaica,  and  consequently  that  the 
offence  of  importing  them  into  that  ifland  was  not 
confummated.    Now,  in  order  to  conftitute  an  impor- 
tation, within  the  meaning  of  the  ftatute,  it  is  not  ne- 
ceffary  that  the  goods  mould  have  been  actually  landed. 
It  is  fufficient  if  they  were  brought  into  the  harbour 
with  an  intention  of  importing  them  ;  and  the  evid- 
ence of  fuch  an  intention  is  not  in  the  prefent  cafe  de- 
nied.   It  has  likewife  been  urged,  as  a  circumftance 
favourable  to  the  intereds  of  the  claimants,  that  they 
have  conducted  themfelves  throughout  the  tranfaction 
with  perfect  good  faith,  that  they  have  been  guilty  of 
no  fraud  or  concealment,  and  that  if  they  have  engaged 
in  a  commerce  which  turns  out  to  be  not  dridly  legal, 
it  has  arifen  from  mifapprehenfion  only,  and  not  from 
any  intention  of  violating  the  laws  of  the  country.  The 
conduct  of  the  parties  certainly  does  not  appear  to  be 
tainted  with  ill  faith  ;  but  that  is  a  circumdance  which 
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can  make  no  difference  in  the  fentence  which  it  will  be  The 
the  duty  of  the  Court,  however  repugnant  to  its  feel-  MARr> 
mgs,  to  pronounce,  provided  the  tranfgreflion  of  the  Ju/y^ft,  i8xx. 
law  is  clearly  eftabliOied. 

The  facts  being  admitted,  I  have  only  to  inquire 
whether  they  do  or  do  not  fall  within  the  range  of  the 
penalties  impofed  by  the  act  of  parliament.  In  the 
prcfent  difcharge  of  its  functions,  the  Court  has  a  very 
limited  duty  to  perforin  :  It  is  merely  minifterial  in  its 
application  of  the  law  to  the  cafe  which  now  (lands  for 
•  decifion,  and  muft  not  fuffer  itfelf  to  enter  into  any 
fpeculations  on  the  policy  of  a  meafure  which  the  wif- 
dom  of  the  Legiflature  has  thought  proper  to  enact. 
Where  the  words  of  the  ftatute  are  clear  and  unequivo- 
cal, the  Court  is  bound  to  interpret  and  to  apply  them 
according  to  their  obvious  meaning. 

By  the  6th  fection  of  the  act,  as  above  recited,  the  uCtr.a.c.7. 
goods  are  to  be  (hipped  in  England,  Wales^  or  the  §  6' 
town  of  Berioiek-upon-Tivccd,  and  to  be  "  carried 
"  direftly  thence  to  the  faid  lands,  iflands,  plantations, 
"  colonies,  territories,  and  places,  and  from  no  other 
"  place  or  places  whatever."  A  direft  importation, 
therefore,  is  neceflary  under  this  fection  of  the  ftatute. 
Now  the  meaning  of  a  direfl  importation,  obvious 
enough  in  itfelf,  has  been  further  fixed  by  long  ufage ; 
and  the  only  interpretation  which  has  been,  or  can 
with  any  propriety  be  put  upon  the  words,  is,  that  the 
goods  muft  be  brought  immediately  from  the  place  of 
(hipment  to  the  port  of  deftination  by  a  continued  con- 
veyance  in  the  fame  veffel.  There  muft  be  no  entrance 
of  any  intermediate  port,  nor  any  tran(hipment  of  the 
goods,  unlefs  fuch  meafures  are  reforted  to  under  the 
preflure  of  unavoidable  neceflity.  It  was,  indeed,  ad- 
mitted, in  the  courfe  of  the  difcuffion,  that  this  is  the 

true 
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jn»^      true  interpretation  of  the  terms  ;  but  it  has  been  con- 
tended,  that  the  fpirit  of  the  act  would  be  fufficiently 


July  31ft,  1811.  complied  with  if  the  importation  were  direct  into  any 
one  of  the  places  fpecified,  though  the  goods  (hould 
be  afterwards  fent  on  to  another  of  fuch  places.  The 
counfel  for  the  appellants  have  endeavoured  to  fuftain 
this  interpretation  by  obferving  that  the  words  in  the 
latter  part  of  the  fection  are  in  the  plural  number,  and 
have  inferred  from  thence  the  legality  of  tranftiipping 
and  fending  on  European  goods  from  one  colony  in  the 
Weft  Indies  to  another,  provided  the  importation  were 
directly  and  regularly  made,  in  the  firft  inftance,  into 
any  one  of  the  colonies.    But  I  am  of  opinion,  that 
'  this  conftruclion  is  not  fuftainable  on  the  words  them- 
felves,  which  muft  be  taken  in  conjunction  with  the 
former  part  of  the  fentence,  which  is  in  the  lingular 
number,  and  provides  that  the  goods  fhall  not  be 
otherwife  imported  into  any  land,  ifland,  or  colony, 
&c.    The  words  which  are  plural  muft  be  taken  dif- 
tributively,  and  be  conftrued  to  mean  any  of  the  fald 
lands  or  iflands.    The  mode  of  expreffion  here  ufed  is 
a  fort  of  ellipfis  adopted  for  the  fake  of  brevity  only, 
and  muft  be  underftood  to  have  the  fame  meaning  as 
the  antecedent  part  of  the  fentence.    But  the  matter  is 
put  out  of  all  doubt  by  the  words  which  immediately 
follow,  and  which  contain  the  penalty.   The  goods 
are  to  be  forfeited  if  imported  into  any  of  tbem  from 
any  other  place  whatfoever.    It  is  necefiary,  therefore, 
that  the  goods  mould  be  brought  direft  from  the 
mother  country  to  the  colony  into  which  they  are  in. 
tended  to  be  imported  ;  they  cannot  legally  be  fent 
from  one  ifland  to  another.    If  a  contrary  ufage  has 
erroneoufly  obtained,  which,  judging  from  the  pub- 
licity with  which  the  prefent  tranfa&ion  has  been  con- 
dueled, 
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du&ed,  I  (hould  conceive  may  have  been  the  cafe,  (till 
the  prevalence  of  fuch  a  practice  cannot  be  permitted 
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to  weigh  againft  the  pofitive  injunction,  of  the  ftatute.  Jut*  3»ft> 
If  a  conftru&ion  different  from  that  which  I  have  af- 
fumed  to  be  the  true  one  could  be  upheld,  then,  as  it 
has  been  pointed  out  by  Dr.  Arnold,  it  might,  upon 
the  fame  ground,  be  contended,  that  it  is  lawful  to 
import  goods  dire&ly  to  the  Britijk  fettlements  in  AJia 
or  Africa,  and  from  thence  to  the  Weft  India  iflands. 
The  conftru&ion  in  one  cafe  would  be  neceflarily  co- 
cxtenfive  with  the  conftru&ion  in  the  other.  But  this 
circuitous  mode  of  importing  European  commodities 
into  the  colonies  could  never  be  permitted,  fmce  it 
would  open  a  wide  door  to  fraud  and  inconvenience  of 
every  kind.  I  am*  clearly  of  opinion,  that  the  rule  re- 
quiring a  dired  importation  from  the  mother  country 
into  each  of  the  colonies,  muft  be  held  imperative, 
uniefs  it  has  been  modified  by  fubfequent  ads  of  par- 
liament. 

Now  feveral  ftatutes  of  a  later  date,  particularly  7&8W.3.C.M. 
that  of  7  &  8  W.  3.  c.  22.  paffed  for  the  purpofe  of 
regulating  the  plantation-trade,  have  been  called  in  aid 
of  the  cafe  of  the  appellants,  and  if  it  were  clear  that 
there  could  be  no  other  trade  between  the  colonial 
ports  except  in  the  tranfportation  of  European  com- 
modities, an  inference  might  fairly  be  raifed,  that  it 
was  the  intention  of  the  Legiflature,  in  pafling  this  act, 
to  authorize  a  trade  in  fuch  commodities.  But  there 
being  a  trade  of  another  kind,  namely,  in  articles  the 
produce  of  the  colonies  themfelves,  this  ftatute  muft 
be  underftood  as  compofmg  a  law  for  the  regulation  of 
that  trade,  and  fhall  not  be  conftrued  to  repeal  a 
former  ftatute  by  mere  inference,  when  there  is  an- 
other fubjeft  to  which  it  will  apply.  The  fame  ob- 
femtton  will  be  fufficient  to  do  away  any  effect  which 

might 
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/n*       might  otherwife  be  fuppofed  to  belong  to  another 
ftatute  which  has  been  referred  to,  4  G.  3.  c.  1 5./  29. 


^tt/y  31ft,  1811.  The  act  45  G.  3.  c.  57.  by  which  free  ports  are  efta- 
i%?'c'*s'  bliflied  in  certain  iilands  in  the  tVefi  Indies,  has  like- 
430.3.  C.J7.  wifc  been  reforted  to,  and  the  claufe  in  that  aft, 
has  been  pointed  out,  by  which  it  is  enadttd,  "  that 
u  it  mall  be  lawful  to  export  in  any  Brtttjh  (hip  or 
u  veflel,  owned  and  navigated  according  to  law,  from 
"  any  of  the  faid  iflands  in  this  ad  enumerated  to  any 
"  Britijh  colony  or  plantation  in  America  or  the  Weft 
<c  Indies )  any  goods  or  commodities  whatever  of  the 
u  manufa&ure  of  Europe;"  but  the  ifland  of  Saint 
Croix  is  not  included  in  this  number,  and  the  enume- 
ration of  fome  ports  muft  neceflarily  be  held  to  operate 
to  the  exclufion  of  the  others,  and  of  Saint  Croix 
among  the  reft.  If  this,  indeed,  had  been  an  ex- 
portation from  Kingston  in  Jamaica  to  Saint  Croix,  the 
tranla&ion  would  have  been  legal,  Kingston  being  one 
of  the  enumerated  ports,  but  the  voyage  from  Saint 
Croix  to  Kingston  is  as  clearly  illegal. 

It  has  been  made  matter  of  obfervation  by  the  coun- 
fel  for  the  claimants,  that  the  Court  below  has  not 
directed  the  diftribution  of  the  penalty  in  conformity 
to  the  provifions  of  the  law:  The  fentence  of  the 
Vice  Admiralty  Court  having  ordered  diflribution  to 
be  made  in  moieties  to  the  feizor  and  the  crown, 
ijc.r.i.e.7.  WDereas  by  the  ftatute  under  which  thelt  proceed- 
ings have  been  inftituted  and  carried  on,  it  ihould 
have  been  diftributed  in  three  parts,  one-third  to  the 
king,  another  to  the  governor  of  the  ifland,  and 
another  to  the  informer.  In  the  mode  of  diflribution, 
however,  the  claimant  can  be  in  no  manner  interefled. 
I  (hall  not  difturb  the  fentence  of  the  Court  be  low, 
but  (hall  affirm  the  condemnation  of  the  (hip  itfel£ 
and  of  the  goods  enumerated  in  the  libel. 
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SARAH,  Gill. 


Navigation  Uws 
— breach  of. 


r  I  ^HIS  was  the  cafe  of  a  (hip  under  Englijh  colours, 
A   which  foiled  from  Liverpool  on  the  x  7th  of  De-  importation"  of 
umber  1809,  at  which  port  (he  was  chartered  for 

into  St.  Croix 

voyage  to  Heligoland,  and  thence  to  67.  Croix,  in  the  S^j5^e 
Wefi  Indies.    The  veflel  arrived  at  Heligoland  on  the  °«*  **jng  con- 

r  x.  l  .  ,  fidered  a  port 

25th  of  the  fame  month,  and  there  took  on  board  a  of  Great  Britain, 
cargo,  confiding  of  87  firkins  of  butter  and  1 1 2  bags  ^^ondtmniSn . 
of  beans,  with  which  (he  failed  to  St.  Croix,  without 
any  clearance  on  board  ;  and,  upon  her  arrival  at  that 
ifland,  was  feized  on  the  30th  of  March  1810,  by  the 
fearcher  of  the  cuftoms,  who  inftituted  proceedings 
aeainfl  the  (hip  and  cargo,  under  the  flatutes  1 5  Car.  a.  is  Car  2.  c.  7. 
c.  7.  and  4  Ueo.  3.  c.  1 5. 

■- 

On  the  19th  of  April  the  caufe  came  on  for 
hearing,  when  the  Judge  of  the  Vice  Admiralty  Court 
pronounced  for  the  condemnation  of  the  fhip  and 
cargo. 

From  this  fentence  the  prefenl  appeal  was  profe- 
cuted. 

JUDOMBNT. 

Sir  W.  6V0//.— This  (hip  and  cargo  are  proceeded 
againft  on  two  grounds :  firft,  for  an  importation  into 
St,  Croix,  contrary  to  the  ftatute  \$Car.  a.;  and 
secondly,  for  not  being  provided  with  the  proper 
cocket  or  clearance  from  an  officer  of  His  Majefty*s 
Cuftoms,  as  required  by  ftatute  4  Geo.  3.  c.  15.  The 
proceedings  in  the  Court  below  were  conducted  m  a 
manner  not  the  moft  regular,  and  the  cafe  was  very 

8t  %  Oenderly 
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sTh«  flenderly  furnifhed  with  evidence;  but  the  Ifland  of 
*  St.  Croix  having  been  but  lately  reduced  into  Britijh 
Jufy  31^1811.  pofleflion,  the  Vice- Admiralty  Court  there  eftabliflied 
is,  of  courfe,  not  very  well  verfed  in  the  accuracy  of 
legal  proceedings,  as  obferved  in  the  courts  of  this 
country,  and,  perhaps,  is  not  in  the  habit  of  requiring 
proofs  with  refpect  to  facts  which  are  other  wife  fo  well 
known,  as  the  arrival  of  this  (hip  and  the  exact  place 
of  feizure  muft  neceffarily  have  been  in  that  colony. 

It  is  faid  that  the  fact  of  importation  is  not  fuffi- 
ciently  proved ;  that  the  matter  might  have  approached 
the  ifland  for  the  purpofe  of  enquiry  only,  and  with  a 
view  of  going  elfewhere,  in  cafe  the  importation  could 
not  be  legally  effected.  But  I  think  there  is  fufficient 
proof  of  a  fixed  intention  to  import  thefe  goods.  The 
fliip  is  chartered  to  go  from  England  to  Heligoland, 
and  thence  to  St.  Croix,  with  articles  which,  in  all 
probability,  are  the  produce  of  the  continent  in  the 
neighbourhood  of  Heligoland  \  and,  if  fo,  there  is  a 
direct  violation  of  the  whole  principle  of  the  colonial 
laws.  The  cafe  fets  out  with  a  breach  of  the  cardinal 
point  of  policy  in  our  colonial  fyftem,  which  is  to  give, 
as  far  as  poflible,  a  monopoly  of  the  trade  to  the 
mother-country.  The  fliip  was  brought  to  St:  Croix, 
clearly  with  an  intention  of  landing  the  goods,  if  it. 
could  be  in  any  manner  effected.  The  mailer  goes  to 
the  Cuftom-Houfe,  and  reports  his  veffel,  but  is  not 
permitted  to  make  his  entry.  His  own  confent  to  the 
meafure  was  full,  Quantum  in  fe  fuit  he  had  done  to 
complete  the  importation,  and  was  only  (topped  by 
the  refufal  of  the  Cuftom-Houfe  to  fanction  the 
proceeding. 

It  has  been  faid  there  is  no  evidence  to  (hew  that  the 
veffel  was  within  the  Harbour  of  St.  Croix  at  the  time 
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of  feizure,  and  certainly  the  witnene*  do  not  in  exprefs  The 
words  fpeak  to  that  fact.  But  they  make  ufe  of  terms  ****** 
of  art  which,  in  my  opinion,  amount  to  the  fame  3111,1811. 
thing.  They  defcribe  the  feizure  to  have  been  within 
two  leagues  of  the  Jbere,  and  the  probability  is,  that  it 
was  within  the  harbour.  The  mailer  had  gone  to  the 
Cuftom-houfe  for  the  purpofe  of  making  an  entry 
before  the  feizure  took  place,  and  the  prefumprion  is, 
that  the  veflel  arrived  with  the  matter,  unlefs  the  con- 
trary be  (hewn.  This  prefumption  is  not  rebutted  by 
any  thing  offered  in  the  way  of  defence  or  explanation, 
and  therefore  1  (hall  hold  that  there  is  fufficient  proof 
of  the  flap's  arrival  within  the  harbour.  I  cannot 
attend  to  the  fuggeftion  which  has  been  made,  that  the 
mailer  might  have  come  into  the  harbour  in  a  boat, 
for  the  purpofe  of  making  enquiry  at  the  Cuftom- 
houfe.  It  is  a  fuggeftion  proceeding  from  the  counfel 
in  the  caufe,  not  fuftained  by  any  proof  whatever  to 
be  found  in  the  caufe,  where  it  would  have  been  found 
if  the  fact  had  exifted. 

It  has  been  contended,  that  the  matter  had  a  perfect 
right  to  bring  in  his  (hip,  and  to  enquire  whether  any 
part  of  his  cargo  might  be  admitted  for  importation, 
fince  the  very  fame  practice  is  allowed  in  the  ports  of 
this  kingdom.  I  conceive  the  cafe  to  be  very  different 
in  the  colonies,  where  the  trade  is  conducted  upon  a 
dofe  and  reftricted  fyftem.  The  fame  liberty  of 
coming  in  for  the  purpofe  of  making  enquiries  cannot 
be  there  permitted. 

Unlefs,  therefore,  it  can  be  (hewn  that  Heligoland  is 
to  be  confidered  a  port  of  Great  Britain,  the  fliip  and 
goods  are  fubject  to  condemnation  under  the  llatute 
15  Car.  2.  Is  it  fo  for  foreign  commodities  ?  I  appre- 
hend certainly  not.   It  is  indeed  a  Depot  for  goods 

9t  fent 
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The  fent  from  this  country,  but  for  what  purpofe  ?  For 
Sa%AU'  introduaion  into  the  neighbouring  continent not  for 
July  jift,  iSxt.  importation  into  the  Weft  India  Iflands.  If  the  point 
could  be  drained  fo  far  as  to  have  it  confidered  a  port 
of  Great  Britain  for  fome  purpofes,  ftill  it  could  never 
be  fo  held  for  the  purpofe  of  introducing  into  the  colo- 
nies articles  the  produce  not  of  Great  Britain  but  of 
the  Continent.  The  Wand  of  Heligoland  is  only  under 
temporary  fubjeclion  to  the  government  of  this  coun- 
try, and  forms  no  part  of  the  United  Kingdom. 

The  reafon  afligned  for  the  want  of  a  cocket  cannot 
be  the  true  one.  The  matter  dates  that  it  was  refufed 
by  the  cuftom-houfe  officer  at  Heligoland,  notwithftand- 
ing  his  repeated  applications  to  obtain  it.  But  this 
refufal  rauft  have  been  occafioned  by  the  nature  of  the 
tranfa&ion,  and  by  the  conduct  of  the  party  himfelf. 

I  am  of  opinion  that  the  (hip  and  cargo  are  liable  to 
condemnation  on  both  grounds,  and  therefore  I  have 
no  heftfarion  in  affirming  the  fentence  of  the  court 
below. 
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FORTUNA*,  Verissimo. 

♦ 

rpHIS  veflel  failed  from  New  York,  under  American 
colours,  in  the  month  of  July  1810,  being  then 
named  the  William  and  Mary,  and  arrived  at  Madeira 
in  September.  The  oftenfible  owner  at  this  time  was 
an  American  citizen  of  the  name  of  George  Fowler 
Trenbolm,  who  alfo  afted  as  mafler.  On  arriving  at 
Madeira,  he  landed  a  part  of  his  cargo ;  and  about  a 
week  before  his  departure  from  it,  he  executed  a  bill 
of  fale  for  the  (hip  to  a  native  of  Madeira,  a  Portu- 
guefe  fubjedt,  named  Joao  de  Souza ;  and  in  confequence 
of  this  fale  obtained  Portuguefe  papers  and  aflumed  a 
Portuguefe  flag.  This  Joao  de  Souza  is  ftated  to  be  a 
man  notorioufly  of  no  property,  who  is  employed  as 
a  clerk  in  the  (lore  of  an  Englifb  mercantile  houfe  in 
that  ifland ;  and  in  point  of  fadt,  no  confideration  was 
given  for  the  veflel.  In  thus  lending  his  name  to  this 
tranfacUon,  Joao  de  Souza  appears  to  have  merely  com- 
plied with  the  wiflies  of  his  employers,  who  were  the 
confignees  of  the  fVilliam  and  Mary.  The  William 
and  Mary,  having  thus  become  colourably  the  pro- 
perty  of  a  Portuguefe,  was  re-named  the  Fortuna,  and 
another  Portuguefe,  of  the  name  of  Venjftmo,  was  ap- 
pointed mailer.    George  Fowler  Trenbolm,  the  former 


March  nth, 
1811. 

Any  trade  con- 
trary to  the  gene* 
rsl  law  of  nations, 
although  not 
tending  ft  or  ac- 
companied with 
any  infraction  of 
the  belligerent 
rights  of  that 
country  whofe 
tribunals  are 
called  upon  to 
confider  it,  may 
fubjeel  the  veflel 
employed  in  that 
trade  to  connTca- 
tion.— ■The  Gave 
trade  is  now 
deemed  by  thi* 
country  contrary 
to  the  law  of  na- 
tions, unlefs  tole- 
rated hy  the  mu- 
nicipal regula- 
tions uf  the  ft  ate 
to  which  the 
owners  of  the 
veffel  engaged  in 
the  trade  may 


*  The  cafe  here  inferted  is  copied  verbatim  from  the  very 
accurate  report  of  it  publiftied  by  the  Dire&ors  of  the  African 
Inftitution  in  their  Fifth  Number.  The  next  cafe  (the  Donna 
Marianna)  is  taken  from  the  Sixth  Number  of  the  fame  work. 
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Tht  mafter,  was  now  converted  into  a  fupercargo ;  and 
°KT0WA<  the  whole  conduct  and  entire  controul  of  the  (hip  and 
March  nth,  adventure  were  committed  to  him,  without  his  even 
receiving  any  inftru&ions  whatever  from  the  alleged 
owner,  Joao  de  Souza.  The  only  part  of  the  cargo 
taken  on  board  at  Madeira  confided  of  fome  articles 
of  provifions  for  the  voyage. 

On  the  6th  of  Oclober  this  veflel  failed  from  Ma- 
deira, and,  when  about  feven  or  eight  miles  diftant 
from  the  harbour  of  Funchall,  was  captured  by  His 
Majefty's  (hip  Melampus,  Captain  Hawker,  and  fent 
to  Plymouth. 

The  evidence  obtained  by  means  of  the  (landing 
interrogatories  afforded  ftrong  fufpicion  that  the  fale  at 
Madeira  was  a  fraudulent  and  coiiufive  tranfa&ion. 
This  fufpicion  was  afterwards  fully  confirmed,  and 
it  clearly  appeared,  from  the  mere  infpe&ion  of  the 
veflel,  independently  of  other  corroborating  circum- 
ftances,  that  the  object  of  the  voyage  was  to  procure  a 
cargo  of  flaves  on  the  coaft  of  Africa. 

Judgment. 

Sir  William  Scott.— This  (hip,  bearing  the  Portu- 
guefe  flag,  was  taken  and  brought  in  as  prize,  and 
proceeded  againft  as  fuch  by  the  captor.  Depofitions 
were  taken ;  and  it  was  not  until  a  confiderable  time 
afterwards,  that  a  claim  was  given  by  the  mafter  for 
this  fhip  as  the  property  of  a  Portuguefe  owner.  The 
captor  in  this  cafe,  as  in  other  cafes  of  prize  pro- 
ceedings, gave  no  fpecial  allegation.  The  aft  of 
bringing  her  in,  and  proceeding  againft  her,  alleges 
her  generally  to  be  a  fubjeft  of  prize  rights ;  but  the 
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captor  is  not  called  upon  to  ftate,  at  the  commence- 
ment of  the  fuit,  the  particular  grounds  on  which  he 
contends  that  (he  is  fo.  He  has  a  right  to  inftitute  the 
inquiry,  and  he  takes  the  chance  of  the  benefit  of  any 
fact  that  may  be  produced  in  the  refult  of  that  inquiry. 
This  is  a  great  advantage  on  the  fide  of  the  captor,  but 
it  is  controuled  by  his  liability  to  cofts  and  damages  if 
the  inquiry  produces  nothing ;  and  it  is  fully  balanced 
by  the  advantage  given  to  the  claimant  in  this  fpecies 
of  proceeding,  that  no  evidence  (hall  be  admitted 
againft  him  but  fuch  as  proceeds  from  himfelf,  from 
his  own  documents,  and  from  his  own  witnefles ;  the 
captor  not  being  permitted,  except  in  cafes  marked  by 
peculiar  circumftances,  to  furnifh  any  evidence  what- 
ever. In  the  prefent  cafe  it  is  not,  I  think,  compe- 
tent for  the  claimant  to  object  that  the  captor  had  no 
right  to  inftitute  an  inquiry  whether  the  (hip  was  Por- 
tuguefe  or  American.  The  captor  inftituted  no  fuch 
inquiry :  he  alleged  her  fimply  to  be  prize,  and  pro- 
ceeded againft  her  generally  as  fuch.  If  in  the  courfe 
of  that  general  inquiry  it  turns  out  that  fhe  is  (hewn  to 
be  clearly  American,  he  has  a  complete  right  to  avail 
himfelf  of  any  benefit  that  may  legally  refult  from  the 
capture  of  an  American  (hip  found  in  the  circumftances 
that  are  attributed  to  this  fhip  at  the  time  of  her  cap- 
ture. If  fhe  is  liable  to  confifcation  on  any  ground 
arifing  from  thofe  circumftances  fo  difcovered,  he  is 
not  to  be  told  that  the  difcovery  has  been  produced  in 
a  way  of  which  he  has  no  right  to  take  the  advantage. 

An  American  (hip,  quafi  American*  is  entitled  upon 
proof  to  immediate  reftitution ;  but  (he  may  forfeit,  as 
other  neutral  (hips  may,  that  title,  by  various  ads  of 
mifconduft — by  violations  of  belligerent  rights  moft 
clearly  and  univerially.    But  though  the  prize  law 
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The       looks  primarily  to  violations  of  belligerent  rights  as 
Foktuka.    gyo^s  Qf  confifcation  in  veflels  not  a&ually  belonging 


March  iath,  to  the  enemy,  it  has  extended  itfelf  a  good  deal  beyond 
S  l  corffiderations  of  that  defcription  only.  It  has  been 
eftablifhed  by  recent  decifions  of  the  fupreme  court, 
that  the  Court  of  Prize,  though  properly  a  court 
purely  of  the  law  of  nations,  has  a  right  to  notice  the 
municipal  law  of  this  country  in  the  cafe  of  a  Britijh 
veflel  which,  in  the  courfe  of  a  prize  proceeding, 
appears  to  have  been  trading  in  violation  of  that  law, 
and  to  reje&  a  claim  for  her  on  that  account.  That 
principle  has  been  incorporated  into  the  prize  law  of 
this  country  within  the  laft  twenty  years,  and  feems 
now  fully  incorporated.  A  late  decifion,  in  the  cafe 
of  the  Amedie  *,  feems  to  have  gone  the  length  of 

eftabliftiing 


*  This  was  an  appeal  from  the  Vice- Admiralty  Court  oiTortola* 
in  which  the  veflel  and  cargo  had  been  condemned  to  the  captors. 
The  judgment  of  the  fuperior  Court  was  pronounced  by  Sir  W. 
■Grant,  Matter  of  the  Rolls,  in  the  following  terms,  viz. 

"  This  (hip  muft  be  confidered  as  being  employed  at  the  time 
of  capture  in  carrying  (laves  from  the  coaft  of  Africa  to  a  Spanijb 
colony.  We  think  that  this  was  evidently  the  original  plan  and 
purpofe  of  the  voyage,  notwithstanding  the  pretence  fet  up  to  veil 
the  true  intention.  The  claimant,  however,  who  is  an  American, 
complains  of  the  capture,  and  demands  from  us  the  reftitution  of 
property  of  which  he  alleges  that  he  has  been  unjutlly  difpoflefTed. 
In  all  the  former  cafes  of  this  kind,  which  have  come  before  this 
Court,  the  Slave  Trade  was  liable  to  confederations  very  different 
from  thofe  which  belong  to  it  now.  It  had  at  that  time  been  pro- 
hibited ^as  far  as  refpe&ed  carrying  Haves  to  the  colonies  of  foreign 
nations)  by  America,  but  by  our  own  laws  it  was  ftill  allowed.  It 
appeared  to  us,  therefore,  difficult  to  confider  the  prohibitory  law  of 
America  in  any  other  light  than  as  one  of  thofe  municipal  regulations 
of  a  foreign  ftate  of  which  this  Court  could  not  take  any  cogni- 
zance. But  by  the  alteration  which  has  fince  taken  place,  the  quef- 
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eiiablifhing  a  principle,  that  any  trade  contrary  to  the  The 
general  law  of  nations,  although  not  tending  to  or  Fo*TPW*» 


accompanied  with  any  infraction  of  the  belligerent  Marct.  iath, 
rights  of  that  country,  whofe  tribunals  are  called  upon  181  f* 
to  confider  it,  may  fubjecl  the  vefiel  employed  in  that 
trade  to  confifcation.  The  Amedie  was  an  American 
Ihip  employed  in  carrying  on  the  flave  trade ;  a  trade 
which  this  country,  fince  its  own  abandonment  of  it, 
has  deemed  repugnant  to  the  law  of  nations,  to  juftice 
and  humanity,  though  without  prefuming  fo  to  con- 
fider and  treat  it,  where  it  occurs  in  the  practice  of 
the  fubje&s  of  a  ftate  which  continues  to  tolerate  and 


tion  (lands  on  different  grounds,  and  is  open  to  the  application  of 
▼cry  different  principles.  The  Slave  Trade  has  fince  been  totally 
abolifhed  by  this  country,  and  our  legiflature  has  pronounced  it  to 
be  contrary  to  the  principles  of  juftice  and  humanity.  Whatever 
we  might  think  as  individuals  before,  we  could  not,  fitting  at 
Judges  in  a  Britijb  Court  of  Juftice,  regard  the  trade  in  that  light 
while  our  own  laws  permitted  it.  But  we  can  now  aflert  that  this 
trade  cannot,  abftra£edly  fpeaking,  have  a  legitimate  exiftence. 

'*  When  I  fay  abftra&edly  fpeaking,  I  mean  that  this  country 
has  no  right  to  controul  any  foreign  legiflature  that  may  think  fit 
to  diffent  from  this  do&rine,  and  to  permit  to  its  own  fubje&s  the 
profecution  of  this  trade  ;  but  we  have  now  a  right  to  affirm  that 
prima  facie  the  trade  is  illegal,  and  thus  to  throw  on  claimants  the 
the  burthen  of  proof  that,  in  refpect  of  them,  by  the  authority 
of  their  own  laws,  it  is  othcrwife.  As  the  cafe  now  (lands,  we 
think  we  are  entitled  to  fay,  that  a  claimant  can  have  no  right, 
upon  principles  of  univerfal  law,  to  claim  the  reftitution,  in  a 
Prize  Court,  of  human  beings  carried  as  his  (laves.  He  mud  fhew 
fome  right  that  has  been  violated  by  the  capture,  fome  property 
of  which  he  has  been  difpofleffed,  and  to  which  he  ought  to  be  re- 
ftored.  In  this  cafe  the  laws  of  the  claimant's  country  allow  of 
no  nght  of  property  fuch  as  he  claims.  There  can,  therefore,  be 
00  right  to  reftitutioD.  The  confequencc  is,  that  the  judgment 
nuft  be  affirmed." 
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The       protect  it  by  its  own  municipal  regulations :  but  it  puts 
°*TUIM     upon  the  parties  who  are  found  in  the  occupations  of 
Marth  1 2th,  that  trade  the  burthen  of  (hewing  that  it  was  fo  tole- 

181  *'  rated  and  protected  ;  and  on  failure  of  producing  fuch 
proof,  proceeds  to  condemnation,  as  it  did  in  the  cafe 
of  that  veflel.  How  far  that  judgment  has  been  uni- 
versally concurred  in  and  approved,  is  not  for  me  to 
inquire.  If  there  be  thofe  who  difapprove  it,  I  am 
certainly  not  at  liberty  to  include  myfelf  in  that  num- 
ber, becaufe  the  decifions  of  that  Court  bind  autho- 
ritatively the  judicial  confcience  of  this ;  its  decifions 
mull  be  conformed  to,  and  its  principles  practically 
adopted.  The  principle  laid  down  in  that  cafe  appears 
10  be,  that  the  Have  trade  carried  on  by  a  veflel  be- 
longing to  a  fubject  of  the  United  States  is  a  trade 
which,  being  unprotected  by  the  domeftic  regulations 
of.their  legiflature  and  government,  fubjects  the  veffel 
engaged  in  it  to  a  fentence  of  condemnation.  If  the 
fhip  mould  therefore  turn  out  to  be  an  American 
actually  fo  employed ;  and  it  matters  not,  in  my  opi- 
nion, in  what  ftage  of  the  employment,  whether  in 
the  inception,  or  the  profecution,  or  the  confumma- 
tion  of  it ;  the  cafe  of  the  Amedie  will  bind  the  con- 
fcience of  this  Court  to  the  eflect  of  compelling  it  to 
pronounce  a  fentence  of  confiscation. 

The  firft  and  great  queftion  of  fact  is,  whether  this 
(hip  is  American  or  not ;  and  it  is  objected,  as  exciu- 
frve  of  any  poflible  imputation  of  that  character,  that 
file  is  failing  with  a  Portuguefe  flag  and  pafs,  which 
imprefs  upon  her  a  Portuguefe  character  conclufively ; 
and  many  paflages  have  been  cited  out  of  the  reports 
of  the  cafes  adjudged  in  this  Court,  in  which  fuch  a 
doctrine  feems  to  be  held  out  in  terms.  But  the  mean- 
ing of  thofe  pofitions,  which  appear  to  contain  it,  is 
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extremely  mifunder flood  in  this  application  of  them :  Th« 
all  that  the  Court  has  thrown  out  refpecTdng  the  effed  go>TDWA- 
of  the  flag  and  pais  is  this,  that  the  party  who  takes  March  nth, 
the  benefit  of  them  is  himfeif  bound  by  them :  he  is  l8u* 
not  at  liberty,  when  they  happen  to  turn  to  his  difad- 
vantage,  to  turn  round  and  deny  the  chara&er  which 
he  has  worn  for  his  own  benefit,  and  upon  the  credit 
of  his  own  oaths  or  folemn  declarations but  they 
do  not  bind  other  parties  as  again  ft  him  ;  other  parties 
are  at  liberty  to  (hew  that  thefe  are  fpurious  credentials, 
affumed  for  the  purpofe  of  difguifing  the  real  character 
of  the  veflel ;  and  it  is  no  inconfulerable  part  of  the 
ordinary  occupation  of  this  Court  to  pull  off  this  mafk, 
and  exhibit  the  veflel  fo  difguifed  in  her  true  chara&er 
of  an  enemy's  veflel.    Now,  looking  at  the  depofition 
and  documents,  I  think  that  no  doubt  can  be  enter- 
tained that  Ihe  is  an  American  veflel,  at  prefent  owned 
by  Americans,  and  only  colourably  transferred  to  a 
Portuguefe  for  purpofes  of  deception.    It  is  admitted 
throughout  all  the  evidence,  that  Ihe  had  been  very 
recently,  and  upon  her  arrival  at  Madeira,  the  Ame- 
rican (hip  William  and  Mary,  owned  by  one  or  more 
Americans  at  New  Tork,  from  which  place  ihe  had 
iailed  under  American  colours.    Two  or  three  papers, 
found  in  a  ftate  of  concealment,  give  an  inconfiftent 
account  of  the  ownerlhip  of  the  veflel  whilft  (he 
remained  in  America :  for  one  of  them,  which  bears 
date  31ft  July,  defences  her  as  the  joint  property  of 
Trenbolm  (the  mailer),  and  John  Ker,  and  David 
Shaw,  in  equal  pans :  another  document,  that  bears 
date  a  month  before,  viz.  ift  July,  purports  to  be  a 
conveyance  of  her,  by  two  perfons  of  the  name  of 
Ker,  to  Trenbolm,  as  fole  proprietor.    Whatever  the 
interefts  of  the  parties  might  be  (whether  fole  or  joint), 
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Th«       they  were  clearly  American  interefts  at  the  time  of  the 
For  tv  n      fhip*s  failing  from  America.    The  former  of  the  two 


March  i«hf  papers,  jufl  referred  to,  defcribes  the  voyage  to  be  to 
the  Ifland  of  Madeira,  and  from  thence  to  the  Havan- 
nab,  and  from  thence  to  any  place  which  might  be- 
come a  market :  fo  that  the  cargo  was  not  intended  to 
be  landed  at  Madeira,  as  in  fad  it  was  not.  It  autho- 
rifes  him  likewife  to  difpofe  of  the  (hip,  either  at  Ma- 
deira or  elfewhere.  With  a  cargo  well  aflbrted  for 
the  African  market,  fhe  goes  to  Madeira,  where,  after 
delivery  of  a  fmall  part  (if  that  fact  can  be  eftablimed 
by  the  unconfirmed  teftimony  of  Trenbolm),  and  after 
receiving  on  board  articles  of  provifion,  (he  is  trans- 
ferred, not  only  herfelf  but  her  cargo,  to  a  Portuguefe 
of  the  name  of  Souza.  Is  this  a  real  transfer  or  not  ? 
Without  all  queftion,  a  transfer  merely  in  form,  and 
hardly  even  that.  For  how  does  the  mailer  and  former 
owner  defcribe  the  tranfa&ion  to  have  patted  ?  On 
the  ^oth  interrogatory,  he  fays,  ,c  that  the  fhip  had 
"  been  transferred  to  him  at  New  Tork  for  the  fum  of 
"  fix  thoofand  dollars,  and  that  (he  was  transferred 
"  by  him,  this  deponent,  to  De  Souza,  at  the  Ifle  of 
"  Madeira,  for  the  fum  of  eight  thoufand  dollars, 
"  which,  when  paid,  will  be  a  true  and  fair  equiva- 
"  lent ;  that  the  fame  was  not  paid,  nor  any  obligation 
«  given  him  for  the  fame  ;  that  the  faid  fale  and  trans- 
"  fer  was  made  for  the  advantages  (he  would  receive 
"  by  being  put  under  the  Portuguefe  flag,  and  was  for 
'*  the  purpofe  of  covering  the  real  property. V  Here  is  a 
dired  avowal  that  defcribes  the  tranfa&ion  in  its  true 
nature,  as  no  real  fale  at  all,  as  having  no  one  feature 
of  a  real  fale — no  money  paid,  nor  any  fecurity  given 
for  future  payment :  and  this  man,  who  had  before 
declined  to  anfwer  fome  pinching  interrogatories  put 
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to  him  upon  the  fame  fubjed,  is  now  compelled  to  Th« 
admit,  what  was  unneceflary  for  him  to  admit,  after  FoaTUMA- 


1811. 


what  he  has  already  faid,  that  it  was  merely  for  the  pur-  March  nth, 
pofe  of  covering  the  real  property.  What  ground  then 
for  defcribing  this  as  now  having  become  a  Portuguefe 
veflel?  This  is  clear,  that  a  grofs  fraud  had  been 
pra&ifed  upon  the  Portuguefe  government;  for,  in 
order  to  obtain  the  documents  under  which  (he  is 
adopted  into  Portuguefe  navigation,  it  is  eflential  to  be 
(hewn  that  the  confideration-money  fhould  have  been 
actually  paid.  Accordingly,  in  the  document  for 
naturalization  of  the  veflel,  it  is  dated,  "  that  the 
"  vender  ceded  to  the  vendee  his  poffeflion  and  pro- 
"  perty  in  the  faid  fchooner,  and  acknowledged  the 
"  receipt  of  the  fum  of  eight  thoufand  dollars,  delivering 
"  to  him,  as  and  for  a  receipt  for  the  faid  confidera- 
"  tion-money,  the  inftrument  fubjoined:"  and  that 
inftrument  exprefles  thus;  "  It  appearing,  by  the 
*  *  report  of  the  Judge  of  the  Cuftoms,  that  the  fchooner 
"  meafured  two  hundred  and  twenty  tons^  and  was 
purchafed  for  eight-  thoufand  dollars,  which  pur- 
chafe-money  has  been  paid ;  it  is  hereby  adjudged, 
"  and  the  fchooner  is  qualified,  under  the  name  of  the 
«*  Fortunay  &c.  &c."  So  the  fubfequent  inftrument 
recites,  "  that  the  confederation  money  bad  been  paid;'9 
whereas  no  fuch  money  had  either  been  paid  or  in  any 
manner  fecured,  though  he  mud  have  certified  it  upon 
oath,  or  by  fome  folemn  declaration.  Whatever, 
therefore,  was  obtained  from  the  Portuguefe  govern- 
ment, was  fraudulently  obtained,  and  under  falfe 
pretences  of  a  transfer,  which  had  never  taken  place, 
and  which  could  not,  with  the  aid  of  Portuguefe  docu- 
ments fo  obtained,  entitle  this  veflel  to  any  recognition 
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of  a  Portuguefe  chara&er.  She  continues  (till  an  Ame- 
rican veflel. 

The  fecond  queftion  then  is,  was  this  American  vef- 
fel  employed  in  that  traffic  which  fubjecled  the  Amedie 
to  a  fentence  of  confifcation  ?  I  think  that  a  variety 
of  important  circumftances  lead  irrefiflibly  to  that  con- 
clufion.  Trenbolm,  the  prefent  fupercargo  (for  he 
continues  on  board  this  veflel  in  this  character,  after 
the  pretended  fale  of  her  in  his  character  of  matter  and 
owner),  pretends,  in  an  affidavit,  that  he  was  not  to 
carry  on  the  Have  trade,  but  meant  to  difpofe  of  the 
cargo  at  the  Cape  de  Verde  iflands,  or  the  Brazils. 
But  this  man's  condud  is  too  deeply  involved  in  the 
entire  fraud  of  thefe  tranfa&ions  to  claim  any  credit 
for  his  reprefentations.  The  conflru^ion  and  furni- 
ture of  the  (hip  had  all  the  accommodations  neceflary 
for  the  conduct  of  that  trade,  and  of  that  trade  only* 
She  had  platforms  ready  conftru&ed ;  (he  had  timbers 
fit  for  the  conftru&ion  of  more ;  ftie  had  iron  (hackles 
and  bolts,  and  running  chains  and  collars — all  adapted 
for  the  purpofes  of  conveying  (laves — and  the  quantity 
and  fpecies  of  provifion  and  medicine  which  fuch  pur- 
pofes require.  It  has  been  fuggefted  in  argument,  that 
the  (hip  had  probably  been  employed  before  as  a  flave 
(hip,  and  that  the  fixed  accommodations  had  been 
fuftered  to  remain,  though  her  employment  was  altered. 
But  is  this  probable,  that  they  would  have  been  fuf- 
fered  to  remain  in  a  veflel  deftined  for  other  occupa- 
tions ?  In  other  trades  they  would  have  been  obftruc- 
tions  and  nuifances,  and  the  firft  thing  done  before  fhe 
left  America^  would  have  been  to  remove  them.  The 
continuance  of  fuch  accommodations  proves  the  in- 
tended continuance  m  that  trade,  for  they  are  not 

accommo- 
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accommodations  in  any  other.  In  the  concealed  papers 
it  is  difclofed  that  die  was  to  go  to  the  Havannah,  the 
great  mart  for  the  importation  of  negroes.  When  I 
fee  thefe  platforms  conftructed,  and  an  apparatus  for 
the  conftru&ion  of  more ;  thefe  irons  collected  toge- 
ther; the  nature  of  the  provifions  on  board;  the 
fraudulent  fale,  and  the  fraudulent  acquifition  of  the 
Portuguefe  character  under  it ;  the  falfe  pretences  and 
unjuft  refinance  to  fair  inquiry  that  has  travelled  with 
this  cafe  throughout ;  the  particulars  of  which  I  do  not 
detail,  after  the  ample  ftatements  of  both  which  have 
been  given  by  the  advocates  for  the  captors ;  I  can 
have  no  rational  doubt  of  her  real  character ; — and, 
under  the  authority  of  the  cafe  of  the  Amedie,  I  con- 
demn her  and  her  cargo. 


The 

FoHTUN  A, 


March  lath, 
18x1. 


DONNA  MARIANNA.  JuM  A 


ibii. 


'I^HIS  cafe  was  heard  upon  an  appeal  from  the  Vice-  where » claim 

Admiralty  Court  at  Sierra  Leone-,  in  which  court 
the  Hup  had  been  condemned,  together  with  her  cargo.  flav*^atd,^ntl^e 
It  appeared  that  the  fhip  was  originally  an  American  property  belongs 
veflel,  and  had  been  purchafed  at  Liverpool  by  Mac-  ^coumn^whkrf 
<W/and  Co.  of  that  place,  who,  in  Auguft  1809,  ^™c™« 
lent  her,  under  the  command  of  a  perfon  of  the  name  h*»ari*ht  «°«»- 

r  quire  into  the 

otVaurat/i,  to  Madeira,  with  a  cargo  of  culm,  and  title  of  the  ihiP, 
from  thence  the  fhip  proceeded  to  Pernambuco.    At  ptbundi  u« 
Pernambuco  the  fliip  was  faid  to  have  been  fold  to  De 
Silvay  a  Portuguefe  merchant,  by  whom  (he  was  claimed  claim- 
at  Portuguefe  property.    From  Pernambuco  the  (hip 
failed  under  Portuguefe  colours  to  Babia,  with  fome 
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The  wine  on  board  (but  whether  the  fame  wine  that  fhc 
had  brought  from  Madeira  did  not  clearly  appear)  ; 
— — .  and  having  there  taken  on  board  a  variety  of  goods 
J"8i*.3d'  anr°rted  for  the  flave  trade,  (he  proceeded  to  Cape 
Cotjft,  where  me  was  proceeding  to  engage  in  the 
flave  trade,  and  was  feized  at  anchor,  Vauralfi,  the 
mailer,  to  whom  the  command  of  the  veffel  had  been 
originally  entrufted  at  Liverpool,  fttH  continued  on 
board,  but,  as  aflerted,  only  in  the  capacity  of  a  paf- 
fenger,  for  the  purpofe  of  delivering  the  wine  at  Cape 
Coqfi. 

The  Court  condemned  the  fhip,  as  being  a  Britijh 
veffel  engaged  in  the  flave  trade ;  and  referred  the 
queftion  refpe&ing  the  cargo ;  to  the  condemnation  of 
46  a  3.  c  s%.    which  it  was  obje&ed  that  the  ads  of  parliament 
479o.3.  c.  j.    applied  only  to  goods  laden  in  a  port  of  Great  Britain, 
*  *  or  the  Britijb  dominions,  and  had  no  reference  to 

goods  laden  elfewhere,  though  they  might  be  Britijh 
owned. 

Judgment  as  to  the  (hip. 
Sir  William  Scott.— The  firft  queftion  is,  whether 
this  Court  is  at  liberty  to  inquire  into  the  title  of 
this  (hip,  which  was  at  the  time  of  capture  navi- 
gating under  the  Portugue/e  flag,  and  has  been  claimed 
as  Portuguefe  property.  It  is  obvious  to  remark,  that 
if  no  fuch  authority  vefts  in  this  Court,  there  muft  be 
an  end  of  the  operation  of  the  ad  of  parliament.  It 
cannot  be  coniidered  as  any  hardfhip  upon  the  fubje&a 
of  thofe  countries  which  frill  carry  on  the  flave  trade, 
that  it  fhould  poffefs  fuch  a  power.  It  can  be  no  un- 
conftitutional  breach  of  the  law  of  nations  to  require, 
that  where  a  claim  is  offered  on  the  ground  that  the 
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property  belongs  to  the  fubjects  of  a  country  which  Bonna 
(till  permits  this  trade,  the  burthen  of  giving  proof  of  Marian. 
the  property  fhould  lie  upon  thofe  who  fet  it  up  ;  and     June  3d  ' 
peculiarly  fo  in  the  cafe  of  a  Portuguefe  claimant,  whofe      ma.  * 
government,  though  it  has  not  actually  aboliihcd,  has 
difavowed  the  trade ;  when  it  is  fo  univerfally  known 
that  the  flave  trade  has  been  abolifhed  by  Great  Britain, 
and  when  it  is  not  improbable  that  attempts  may  yet 
be  made  to  carry  it  on  under  difguife.    It  would  be  a 
monftrous  thing,  where  a  (hip.  admitted  to  have  been 
at  one  time  Britijh  property,  is  found  engaging  in  this 
traffic,  to  fay,  that,  however  imperfect  the  documen- 
tary evidence  of  the  afferted  transfer  may  be,  and 
however  ftartling  the  other  circumftances  of  the  cafe, 
no  inquiry  (hail  be  made  into  the  real  ownerftiip. 
Here  are  on  board  this  veffel  only  papers  of  mere  form, 
and  which  are  in  contradiction  with  each  other,  leaving 
the  whole  tranfaction  of  the  transfer  in  great  doubt  and 
obfcurity ;  and  if  the  Court  were  to  be  prohibited 
under  fuch  circumftances  from  inquiry  into  the  reality 
of  the  Portuguefe  title,  one  fees  how  ea(ily  the  provi- 
fions  of  the  legiflature  would  be  defeated.    It  would 
go  to  repeal  the  act  of  parliament  and  the  principles  on 
which  it  is  founded.    That  in  point  of  fact  this  is 
really  a  Briti/b-ovmed  ve(Tel  I  have  little  doubt,  as  I 
think  there  are  appearances  enough  to  (hew  that  the 
aflerted  transfer  to  De  Silva  was  only  colourable.  The 
fhip  comes  to  England,  and  is  there  purchafed  by 
Macdowall  and  Co.  of  Liverpool,  from  whence  (he  is 
difpatched  on  her  outward  voyage  with  fetters  on  board ; 
which,  as  it  appears  to  me,  were  put  on  board  at 
Liverpool \  the  double  (tanchions  were  admitted  to 
have  been  taken  on  board  there ;  and  (he  is  difpatched 
under  the  command  of  Vauraljl,  who  is  evidently 
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The       going  to  conduit  a  transaction  of  this  nature,  and  for 

Donna*  * 

Mamakxa.  which  purpofe  he  accompanies  the  (hip  to  Africa.  I 
—  obferve  he  knows  nothing  of  any  money  being  paid 
\Vity  under  this  aflerted  transfer.  I  can  have  no  doubt  that 
this  Court  is  bound  judicially  to  confider  this  as  a 
Britijb  veflel,  and  that  this  Portuguefe  difguife  has  been 
aflumed  for  the  mere  purpofe  of  protecting  the  pro- 
perty of  Britifb  merchants  in  a  traffic  which  it  was  not 
lawful  for  them  to  engage  in.  I  (hall  affirm  the  fen- 
tence  as  to  the  (hip,  with  cofts. 

Ju%i  Judgment  as  to  the  cargo. 

In  this  cafe,  the  Court  has  already  difpofed  of  the 
queftion  as  to  the  (hip,  which  had  been  fitted  out  at 
Liverpool  with  ftanchions  and  other  accommodations 
neceflary  for  veflels  employed  in  the  Have  trade.  In 
the  firft  inftance,  the  fhip  proceeded  to  Madeira ;  and 
it  was  not  till  her  arrival  at  Pemambueo  that  the  Portu- 
guefe flag  was  aflumed :  from  Pemambueo  (he  failed  to 
Babia,  and  from  thence  to  the  African  coaft,  the  fame 
matter  continuing  on  board,  though  oftenfibly  in  a 
different  capacity.    The  Court  can  have  no  doubt  that 
the  fraud  of  the  Britifb  owners,  in  this  cafe,  involves 
alfo  the  aflerted  Portuguefe  owners ;  it  is  impoflible  to 
fever  the  fraud  of  the  one  party  from  the  fraud  of  the 
other.    The  fraudulent  intention  of  the  party  here  was 
to  be  carried  into  effect  by  the  fraudulent  co-operation 
of  this  De  SUva,  who  was  to  become  the  inftrument  of 
a  fimulated  transfer.    I  do  not  mean  to  lay  it  down 
that  if  goods  were  put  on  board  an  apparently  Portu* 
guefe  (hip,  though  in  reality  a  Britifb  (hip,  an  innocent 
owner  would  be  affected,  bond  fide  believing  that  he 
was  embarking  his  property  on  board  a  Portuguefe 
veflel ;  but  here  the  colourable  owner  of  the  (hip  is  the 

t8  aflerted 


Digitized  by  Google 


HIGH  COURT  OV  ADMIRALTY. 


95 


afierted  owner  of  the  cargo.    I  confider  the  whole  The 

interefl  of  the  adventure  to  refide  in  the  Britijh  mer-  mabianxa. 

chants,  and  that  De  Silva  is  merely  lending  his  name   

and  agency  to  further  a  deception  pradifed  on  Britijh  J"g*,a.th# 
laws.    Therefore  I  fee  no  reafon  why  the  cargo  mould 
not  follow  the  fate  of  the  fhip,  with  which  it  is  involved 
in  one  common  fraud. 


DIANA,  Berthe',  otherwife  Barclay.  May  a  ill, 

1813. 

rT*HIS  veffel,  under  Swedijh  colours,  took  on  board  The  Courts  of 
at  Guftavia,  in  the  ifland  of  St.  Bartholomew's,  a  ^I^a  th7prZU 
cargo  of  rum,  fugar,  tobacco,  iron,  dry  goods,  and  J^n°^ej;;n* 
powder,  which  (he  carried  to  Cape  Mount,  on  the  coaft  J^^^' 
•f  Africa,  where  the  fame  were  exchanged  for  120  tionoftheUu, 
flaves ;  and  the  veffel  having  received  a  number  of  £1^.°™ 
thefe  flaves  on  board  at  Cape  Mount,  was,  on  the  1  ith 
of  September  18 10,  feized  by  His  Majefty's  (hip  Croco- 
dile,  Edward  Henry  Columbine  Efq.  commander,  and 
carried  to  Sierra  Leone,  where  proceedings  were  infti- 
tuted  againft  the  veffel  and  cargo  as  a  forfeiture. 

An  information  was  filed  on  the  part  of  the  captors, 
and  a  claim  was  given  by  the  mailer  for  the  fhip  and 
cargo  as  the  property  of  Jean  Turrenne,  of  the  Ifland 
of  St.  Bartholomew,  a  fubjeft  of  his  Majefty  the  King 
of  Sweden. 

On  the  13th  of  Oclober  the  caufe  came  on  for 
hearing  in  the  Vice- Admiralty  Court  at  Sierra  Leone, 

when 
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when  ihc  judge  was  pleafed  to  condemn  the  (hip  and 
cargo  of  flaves  as  prize. 

From  this  fentence  the  prefent  appeal  was  profe- 
cuted. 

Judgment, 

Sir  IF.  Scott.— This  fhip  was  feized  ofF  the  coaft  of 
Africa,  and  carried  to  the  Britijh  fettlement  of  Sierra 
Leone,  where  (he  was  proceeded  againft  and  condemned 
in  the  Vice- Admiralty  Court  there  eftabliftied.  She 
was  laden,  at  the  time  of  capture,  with  a  cargo  of 
Oaves,  which  had  been  procured  at  Cape  Mount,  and 
with  which  (he  is  aflerted  to  have  been  proceeding  to 
St.  Bartholomew,  there  to  import  them  on  Swedifh 
account.    I  fee  no  reafon  to  fuppofe  that  there  were 
any  other  than  Swedifh  interefts  involved  in  this  trans- 
action, or  that  there  was  any  intention  of  landing  the 
flaves  at  a  Britijh  or  Portuguefe  fettlement,  or  indeed  at 
any  other  place  than  St.  Bartholomew,  the  alleged  port 
of  deftination.    The  requifite  number  of  flaves  in  that 
colony  may  not  be  large,  but  I  prefume  that  labour 
upon  that  ifland,  as  upon  others,  is  performed  by 
flaves.    It  is  impoflible  for  the  Court,  upon  mere  fur- 
mife  and  conjecture,  to  fay  that  the  fliip  was  not 
going  to  that  ifland,  or  that  flie  was  going  there  for 
the  purpofe  of  colour  only,  and  with  an  ulterior  def- 
tination to  a  Britijh  colony.    The  Court  mud  look  to 
the  termination  of  the  voyage  as  defcribed  in  the  evi- 
dence that  is  before  it ;  and  upon  that  evidence  nothing 
arifes  to  warrant  a  fufpicion  that  the  fhip  was  going 
elfewhere  than  to  the  Swedifh  ifland  of  St.  Bartholo- 
mew, and  on  Swedifh  account.    This  is  the  fair  refult 
of  the  evidence  prefented  to  the  Court,  and  with  this 

i$  I  am 
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requires  to  be  more  narrowly  watched,  and  to  be 
guarded  againft  by  fecuritie>  of  another  kind,  it  is  not  **** 
for  a  court  of  juftice  to  invent  thofe  fecurities.  It  muft 
be  done  by  fome  legiflative  act,  if  any  fuch  can  be 
devifed,  which  may  not  be  incompatible  with  the  rights 
of  independent  ftates,  or  the  general  principles  of  legal 
juftice. 

The  caufe  in  the  Court  below  was  conducted  in  a 
manner  of  which  it  is  not  eafy  to  give  a  very  precife 
and  definite  defcription.  The  procefs  which  has  been 
remitted  bears  a  double  afpect,  being  in  its  nature  half 
civil,  half  prize ;  commencing  with  a  qui  tarn  informa- 
tion, and  ending  with  a  prize  fentence,  after  an  appli- 
cation of  prize  interrogatories.  I  do  not  he  fit  ate  to 
fay,  that  it  is  as  mongrel  a  proceeding  as  ever  prefented 
itfelf  to  the  notice  of  this  or  of  any  other  Court.  The 
condemnation  alfo  took  place  on  a  principle  which  this 
Court  cannot  in  any  manner  recognize,  inafmuch  as 
the  fentence  affirms,  "  that  the  Have  trade,  from  mo- 
"  rives  of  humanity,  hath  been  abolifhed  by  moil 
"  civilized  nations,  and  is  not  at  the  prefent  time  legally 
"  authorized  by  any."  This  appears  to  me  to  be  an 
aflertion  by  no  means  fuftainable.  This  Court  is  dif- 
pofed  to  go  as  far  in  difcountenancing  this  odious 
traffic  as  the  law  of  nations  and  the  principles  recog- 
nized by  Englijh  tribunals  will  warrant  it  in  doing,  but 
beyond  thefe  principles  it  does  not  feel  itfelf  at  liberty 
io  travel :  It  cannot  proceed  on  a  fweeping  anathema 
of  this  kind  againft  property  belonging  to  the  fubjects 
of  foreign  independent  ftates.  The  pofition  laid  down 
in  the  fentence  of  the  Court  below,  that  the  Have  trade 
is  not  authorized  by  any  civilized  ftate,  is  unfortu- 
nately by  no  means  correct,  the  contrary  being  noto- 

vol.i.  *  #h  rioufly 
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The       rioufly  the  fa£r,  that  it  is  tolerated  by  fome  of  them. 

Diana.        ^    ^  ^   ^  ^    ^  ^  ^ 

Mav  nil,  allowed  by  the  different  nations  of  Europe,  and  carried 
"*3*  on  by  them  to  a  greater  or  lefs  extent,  according  to 
their  refpe&ive  neceffities.  Sweden,  having  but  fmall 
colonial  pofleffions,  did  not  engage  very  deeply  in  the 
traffic,  but  (he  entered  into  it  fo  far  as  her  convenience 
required  for  the  fupply  of  her  own  colonies.  The 
trade,  which  was  generally  allowed,  has  been  fince 
abolifhed  by  fome  particular  countries ;  but  I  am  yet 
to  learn  that  Sweden*  has  prohibited  its  fubjects  from 
engaging  in  the  traffic,  or  that  fhe  has  abftained  from 
it  either  in  a&  or  declaration.  Our  own  Country,  it 
is  true,  has  taken  a  more  corred  view  of  the  fubjeft, 
and  has  decreed  the  abolition  of  the  flave  trade,  as  far 
as  Britifh  fubjects  are  concerned ;  but  it  claims  no 
right  of  enforcing  its  prohibition  againfl  the  fubje&s  of 
thofe  dates  which  have  not  adopted  the  fame  opinion 
with  refped  to  the  injuftice  and  immorality  of  the 
trade. 

The  principle  which  has  been  extracted  by  the  judge 
of  the  court  below,  from  the  cafe  of  the  Amedie%  is 


*  The  treaty  of  concert  and  fubfidy  between  His  Majefty  and 
the  king  of  Sweden,  which  was  flgned  at  Stockholm  on  the  3d  of 
March  1813,  has  been  made  public  iince  the  date  of  this  judge- 
ment. By  an  article  of  this  treaty  the  king  of  Sweden  engages 
"  to  forbid  and  prohibit,  at  the  period  of  the  ceflion  of  Guadafoufx, 
"  the  introduction  of  flaves  from  Africa  into  the  faid  ifland  and  the 
44  other  pofleflions  in  the  Wejl  Indies  of  his  Siuedtjh  Maje ily,  and 
"  not  to  permit  Snvcdijh  fubjects  to  engage  in  the  flave  trade  ;  an 
"  engagement  which  (it  is  faid)  his  Svtedi/b  Majefty  is  the  more 
"  wil!;ng  to  contract  as  thi*  traffic  has  never  been  authorifed  by 
*'  him,"  though  it  had  never  been  prohibited,  and  therefore  had 
been  tolerated  in  practice  upon  the  principles  then  generally 
received. 

the 
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the  reverfe  of  the  real  principle  there  laid  down  by  the 
fuperior  Conrt,  which  was,  that,  where  the  municipal 
laws  of  the  country  to  which  the  parties  belong  have 
prohibited  the  trade,  the  tribunals  of  this  country  will 
hold  it  to  be  illegal  upon  the  general  principles  of  juf- 
tice  and  humanity,  and  refufe  reftitution  of  the  pro- 
perty ;  but,  on  the  other  hand,  though  they  confider 
the  trade  to  be  generally  contrary  to  the  principles  of 
juftice  and  humanity,  where  not  tolerated  by  the  laws 
of  the  country,  they  will  refpeft  the  property  of  per- 
fons  engaged  in  it  under  the  fan£tion  of  the  laws  of 
their  own  country.  The  lords  of  appeal  did  not  mean 
to  fet  themfelves  up  as  legiflators  for  the  whole  world, 
or  prefume  in  any  manner  to  interfere  with  the  com- 
mercial regulations  of  other  ftates,  or  to  lay  down 
general  principles  that  were  to  overthrow  their  legifla- 
tive  provifions  with  refpeft  to  the  conduct  of  their  own 
fubjedts.  It  is  highly  fit  that  the  judge  of  the  court 
below  fhould  be  corrected  in  the  view  which  he  has 
taken  of  this  matter,  fince  the  doctrine  laid  down  by 
him  in  this  fentence  is  inconfiftent  with  the  peace  of 
this  country  and  the  rights  of  other  ftates. 

The  proceedings  in  this  court,  as  of  appeal,  have 
been  commenced  and  carried  on  by  both  parties  in  the 
manner  in  which  lnftance  caufes  are  ufually  condu&ed. 
A  libel  has  been  brought  on  the  one  fide,  to  which  a 
negative  iffue  has  been  given  on  the  other.  Objections, 
however,  have  been  taken  to  the  jurifdi&ion  upon  two 
grounds.  In  the  fir  (I  place  it  has  been  laid,  that  the 
fentence  of  the  court  below,  condemning  the  property 
to  the  Crown,  was  a  prize  fentence,  and  confequently 
that  the  appeal  ought  to  have  been  made  to  the  Privy 
Council,  and  not  to  the  lnftance  Court  of  Admiralty, 
which  is  a  mere  municipal  tribunal.    It*  has  likewife 
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The  been  faid,  that,  fuppofing  this  Court  to  be  poffefled  of 
PtAWA'  an  appellate  jurifdi&ion,  ftill  it  has  no  jurifdidionover 
Ma^  nft,  the  <!meftion  itfelf,  which  depends  altogether  upon  the 
jus  gentium,  but  I  think  the  proceedings  of  the  parties 
have  fufficiently  founded  the  jurifdi&ion  in  the  caufe ; 
and  I  am  by  no  means  clear  that  a  court  of  civil  jurif- 
dittion  might  not  otherwife  have  adjudicated  on  a 
^oeftion  of  this  kind,  and  have  excluded  a  claim 
aflerted  to  be  founded  on  principles  contrary  to  general 
juftice.  The  general  injuftice  of  a  claim  may  be  the 
fubjeft  of  cognizance  in  a  municipal  court :  A  claim 
founded  on  piracy,  or  any  oth*r  aft  which  in  the 
general  eftimation  of  mankind  is  held  to  be  illegal  and 
immoral,  might,  I  prefume,  be  rejected  in  any  court 
upon  that  ground  alone.  I  am  of  opinion,  therefore, 
that  neither  of  the  objections  which  have  been  taken 
are  founded.  After  iflue  has  been  given  here  by  the 
captors,  as  in  an  Inftance  Court,  they  cannot  objecl 
to  the  competency  of  the  Court  to  entertain  the  quef- 
tion,  and  I  am  by  no  means  willing  to  put  the  parties 
to  the  expence  and  inconvenience  of  commencing 
proceedings  de  novo  before  another  tribunal. 

On  the  part  of  the  appellants  it  is,  I  think,  fuffi- 
ciently eftablifhed  in  evidence,  that  the  fhip  and  cargo 
are  Swcdijh  property ;  whilft,  on  the  other  fide,  there 
is  nothing  but  a  general  fuggeftion  that  they  may 
belong  to  American  citizens.  It  may,  perhaps,  be  true, 
that  pcrfons  of  that  country  have  difhoneftly  engaged 
thcmfelves  fii  this  traffic  under  colour  of  the  Swcdijh 
flag,  and  the  Ifland  of  St.  Bartholomew  may  be  a  con- 
venient refort  for  fuch  an  illegal  purpofe :  but  there  is 
nothing  in  this  particular  cafe  which  can  lead  to  a 
grave  fufpicion,  much  lefs  to  a  legal  conclufion  that  this 
(hip  is  not  bond  fide  the  property  of  Swedijh  fubjec"U. 
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The  queftion  then  is,  whether  the  flave  trade  is  The 
permitted  by  the  law  of  Sweden.  I  have  before  dated 
that  this  trade  was,  till  of  late  years,  generally  allowed  May  ain, 
by  the  ftates  of  Europe ,  when,  from  motives  of  huma-  l,f3' 
nity,  fome  of  them  were  induced  to  abolim  it,  as  far 
as  their  own  fubje&s  were  concerned.  It  does  not  ap- 
pear that  any  thing  has  been  done  by  Sweden  in  the 
way  of  abjuring  it,  much  lefs  that  (he  has  iffued  any 
pofitive  declaration  to  that  effect.  The  Court  is  cer- 
tainly inclined  to  hold  that  it  lies  on  the  individual 
making  the  claim  to  mew  that  the  law  of  his  country 
countenances  the  trade;  but,  in  this  particular  iniiance, 
that  demand  appears  to  be  fatisfied ;  fufficiently,  at 
Ieaft,  to  throw  on  the  other  party  the  onus  of  proving 
that  it  is  not  fo  allowed.  The  endorfement  upon  the 
pafs  figned  by  the  Swedifo  Governor,  that  this  veflel 
was  "  bound  to  the  Coaft  of  Guinea,  for  Jlaves" 
raifes  a  prefumption  of  the  legality  of  the  trade,  and 
(hifts  the  burthen  of  proof  from  the  claimant  to  the 
captor.  It  is  not  neceffary  tfrat  there  mould  be  an 
immediate  ad  of  the  Swedijb  Government  itfelf  on 
board,  declaring  what  the  precife  ftate  of  the  law  may 
be  ;  the  Court  is  bound  to  accept  the  declaration  and 
authority  of  the  governor  as  it  appears  upon  the  pafs, 
if  not  contradi&ed.  I  do  not  find  that  the  authenticity 
of  this  pafs  is  at  all  denied  by  the  judge  of  the  Court 
below ;  he  goes  on  the  broad  and  fweeping  ground, 
that  all  dealing  in  Jlaves  is  unlawful  becaufc  the  trade 
is  not  authorised  by  any  civilized  Jtate,  which  is  cer- 
tainly an  incorrect  and  erroneous  (latement.  If  the 
captors  had  it  in  their  power  to  prove,  that  Sweden 
had  abolifhed  this  trade,  they  Ihould  now  have  pro- 
duced that  proof ;  for  they  mull  have  been  aware, 
that  the  fentence  of  the  judge  could  never  be  fupported 
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on  the  principles  dated  by  him  in  his  judgement.  The 
(andion  of  the  colonial  governor  has  been  produced 
by  the  claimants,  and  I  am  clearly  of  opinion,  under 
this  authority  (landing  before  me,  and  (binding  uncon- 
tradicted, that  Sweden  has  not  abolifhed  the  flare 
trade. 

The  King's  Advocate*— Yxom  private  information  I 
under  ft  and,  that  Sweden  never  at  any  time  engaged  in 
this  trade. 

Court.— Have  you  any  documents  to  produce  by 
which  that  fad  can  be  made  to  appear  ?  Can  I  pre- 
fume,  that  the  Swedijh  Governor,  who  granted  this 
pafs,  was  acting  contrary  to  the  laws  of  his  own 
country  ?  It  is  impoflible  for  me,  upon  mere  private 
information,  to  fay  that  fuch  was  the  fad.  If  any 
thing  can  be  produced  in  the  way  of  evidence,  it  muft 
be  offered  to  the  Court  before  which  this  cafe  may  be 
carried  on  appeal.  With  every  difpofition  to  fuftain 
the  difmclination  which  has  of  late  been  juftly  (hewn 
to  the  flave  trade,  I  feel  myfelf  under  a  neceffity  of 
rcverfing  this  fentence,  which  appears  to  be  founded 
on  a  falfe  and  dangerous  principle,  inconfiftent  with 
the  rights  of  independent  dates,  and  consequently  with 
the  peace  and  fafety  of  this  country. 

The  only  remaining  point  is,  refpeding  thefe  few 
Portuguefe  Haves,  which  were  found  on  board  this 
(hip.  It  appears,  that  they  belong  to  the  mafter  of  a 
Portuguefe  fchooner,  which  had  been  lying  at  Cape 
Mount>  but  was  driven  to  fea  by  ftrefe  of  weather, 
whilft  he  was  on  (hore,  and  that  himfelf  and  his  (laves 
had  been  taken  on  board  this  (hip  out  of  charity.— In 
the  abfence  of  all  proof  I  (hall  not  prefume  that  he 
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had  been  acting  in  oppofition  to  the  laws  of  his  own  ^The 
country,  and  the  treaty  relative  to  the  flave  trade  .. 


between  Great  Britain  and  Portugal,  — ~  Sentence  Moyztt, 
reverfed.  1  *3# 


DRUMMOND,  Langdon.  oaoUr^ 

x8n. 

nnHIS  was  the  cafe  of  a  veflel  under  American  colours,  A  neutral  raer- 
A  which  was  captured  on  the  27th  of  Auguft  181 1,  ^T^be 
whilft  in  the  profecution  of  a  voyage  from  New  Tork  S^fuMh* 
to  Bourdeauxy  to  which  place  (he  was  aflerted  to  be  povernment  of 


carrying  difpatches  from  the  Prefident  of  the  United  cinnot  let  up  that 
States  to  the  American  Charge  des  Affaires  refident  in  ^£25* 
France.    The  (hip  was  failing  in  ballaft  at  the  time  of 
capture,  but  there  were  feventeen  paffengers  on  board,  ^8sdJuaJdaeyen 
fome  of  whom  the  mafter  defcribed  to  be  American  cUim  be 
cirizens ;  and  with  refpect  to  the  others,  .expreffed  a  SX^erE" 
belief  that  they  were  French  refugees,  from  St.  Domingo,  ^^2^ 
but  could  give  no  account  of  their  rank,  profeifion,  or  queitio»,howfar 

.     G  '  r  a  neutral  ftate 

Occupation.  poflefles  the  right 

of  imparting  fudx 


Judgment. 

Sir  IV.  Scott. — This  fhip  was  taken  on  a  voyage  from 
New  Tprk  to  Bourdeaux,  with  feveral  paffengers  on 
board,  fome  of  whom  are  defcribed  by  the  mafter  as 
French  refugees  from  the  ifland  of  St.  Domingo.  On 
what  ground  he  defcribes  them  to  be  refugees,  does 
not  at  all  appear ;  I  can  only  confider  them  as  French 
perfoos,  who  were  defirous  of  returning  from  the 
colony  to  the  mother-country,  and  who  applied  to  the 
a  of  this  mailer  for  the  purpofe  of  obtaining 
H  4  a  con* 
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SrvIuoko    *  convcyance#    Some  °^  them,  it  »  true,  arc  women 

—  1  and  children,  but  the  others  may  be  perfons  of  the 

osobcr  31ft,  moft  noxious  character ;  they  may  form  a  part  of  the 
military  eftabltfhment  of  the  enemy,  or  be  employed 
upon  other  fervices  moft  injurious  to  the  interefts  of 
this  country. 

The  mailer  ftates  alfo,  that  he  had  difpatches  on 
board  from  the  Prefident  of  the  United  States  to  the 
American  minuter  at  Ports ;  but  the  difpatches  them- 
felves  are  not  produced.  Where  are  they  ?  What  is 
become  of  them  ?  Non  confiat  that  any  fuch  difpatches 
were  ever  in  exiftence.  It  is  not  very  probable  that 
papers  of  this  defcription  fhould  have  been  entruiled 
to  the  mafter  of  a  common  merchant  veflcl.  No  inter- 
pofition  is  made  on  the  part  of  the  American  govern- 
ment ;  nor  is  the  fact  made  to  appear  in  fuch  a  way  as 
to  call  upon  the  Court  to  examine  the  queftion,  how 
far  fuch  a  mode  of  conveying  difpatches  can  be  per- 
mitted. This  country  makes  no  pretenfion  to  any 
.right  of  interrupting  the  communication  of  the  Ame- 
rican government  with  its  minifter ;  and  I  Oiould  cer- 
tainly be  extremely  tender  of  interpofing  any  difficul- 
ties in  the  way  of  fuch  a  correfpondence.  At  the  fame 
time  it  muft  be  recollected  that  difpatches  are  ufually 
carried  in  a  public  manner,  in  veflels  commiflioned  by 
the  ftate  for  this  purpofe,  and  vefted  with  the  charac- 
ter of  packets.  Whether  the  Court  would  be  bound 
to  admit  that  a  merehant  veffel  can  be  protected  by  the 
mere  act  of  carrying  papers  of  this  description,  is  a 
point  which  I  am  not  under  the  neceffity  of  deciding 
before  the  queftion  mail  be  raifed  by  a  claim  given  on 
the  part  of  the  government.  It  is  not  for  a  merchant 
veffel  to  fet  up  fuch  a  ground  of  protection.  When  the 
pretenfion  fhaU  be  brought  forward  on  the  part  of  the 
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government,  it  may  become  a  very  ferrous  queflion, 
how  far  a  neutral  (late  poffeffes  the  right  of  imparting 
fuch  a  protection  to  a  merchant  veflel  engaged  in  a 
tranfa&ion  otherwife  illegal.  But  no  fuch  claim  has 
been  given  in  the  prefent  cafe.  No  fuch  papers  are 
before  the  Court,  nor  is  any  fatisfa&ory  excufe  offered 
for  their  non-production.  The  probability  is,  that  no 
fuch  papers  were  entrufted  to  the  care  of  this  individual 
mailer,  or  of  -any  other  perfon  on  board  this  (hip.  I 
fee  nothing  to  take  this  cafe  out  of  the  general  rule 
applying  to  (hips  concerned  in  fimilar  voyages ;  and  I 
therefore  pronounce  *  this  (hip  to  be  fubject  to  con- 
demnation. 
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CEYLON,  Mulac. 

'pHIS  was  the  cafe  of  an  Englijh  Eaft  India  (hip, 
which  had  been  captured  by  fome  French  frigates, 
and  carried  to  t*|e  Ifle  of  Johanna,  where  (he  was  refit- 
ted and  fupplied  with  two  additional  carronades,  and 
a  French  crew  confuting  of  feventy  men.  From  the 
Wand  of  Johanna  (he  was  conveyed  by  the  French  cap- 
tors to  Port  South-Eafl,  in  the  Ifle  of  France ;  on  her 
arrival  off  that  place  (he  was  attacked  by  the  Brhijh 
frigate  the  Nereid  and  the  guns  of  the  Ifle  du  Pajfe, 
and  having  fired  feveral  (hot  in  return  at  the  frigate 
and  fort,  (he  patted  on  to  her  anchorage  at  Fvrt  South- 
Eafi ;  whilfl  lying  in  that  port,  (he  was  again  attacked 
by  the  Britijh  fquadron  employed  in  the  blockade  of 
the  Ifle  of  France,  when,  with  the  afliftance  of  fome 
other  French  (hips,  (he  fucceeded  in  repelling  the 

attack 


November  15th, 
1811. 

The  employment 
of  a  vefTel  in  the 
public  military 
fervicc  of  the 
Enemy,  by  thofc 
who  have  com- 
petent authority 
fo  to  employ  her, 
is  a  fufficient 
w  Setting  forth 
for  war"  under 
the  priae  act, 
though  the  veflel 
may  not  have 
been  furnifhed 
with  any  formal 
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attack,  and  in  taking  and  dcftroying  the  Britijh  fqua- 

 _„.,  dron.    She  was  afterwards  carried  round  to  Port 

November  15th,  Napoleon,  where  (he  was  difmantled,  and  fitted  cut  as 
a  prifon-flup,  for  the  purpofe  of  receiving  Enghjh 
prifoners  of  war,  in  which  ftate  (he  was  found  at  the 
time  of  the  capture  of  the  ifland.  The  queftion  was, 
whether,  under  thefe  circumftances,  the  (hip  was  fuf- 
ficienrly  fet  forth  for  war  to  come  within  the  terms  of 
45  c  s*  c.  7*>  the  prize-ad,  which  directs  reflitution,  upon  falvage, 
of  Britijh  (hips  recaptured  from  the  enemy,  unlefs 
they  fhall  have  been  "  fet  forth  as  (hips  or  veflels  of 
"  war  by  the  enemy." 

On  a  former  day,  the  Judge  thinking  the  evidence 
adduced  not  fufficient  to  eftablifh  the  facts  of  the  cafe, 
directed  the  caufe  to  (land  over,  for  the  purpofe  of  ad- 
mitting further  evidence,  or  of  affording  fome  expla- 
nation why  the  proper  evidence  had  not  been  fupplied. 

Affidavits  were  now  exhibited,  dating  the  circum- 
ftances attending  the  capture  of  this  (hip,  her  fubfe- 
quent  employment  by  the  enemy,  and  the  belief  of 
the  witneffes  as  to  the  ftate  in  which  roe  was  found  at 
the  time  of  recapture. 

On  behalf  of  the  former  Britijh  owners,  the  Advocate 
of  the  Admiralty  and  Stoddart. — The  affidavits  now 
produced  before  the  Court  prove  it  to  have  been 
the  original  intention  of  the  French  captors  to  carry 
this  (hip  to  Port  Napoleon  \  they  prove  likewife,  that 
(he  was  there  difmantled  and  duarmed  for  the  pur- 
pofe of  being  ufed  as  a  prifon-ftiip,  and  that  (he  was 
not  either  commillioned  or  feat  forth  as  a  (hip  of 
war  during  the  time  fhe  was  in  the  poflewon  of 
the  enemy.  No  affidavits  have  been  offered  on  the 
other  fide*  nor  have  the  captors  attempted  to  (hew, 
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by  any  fpecies  of  evidence,  that  a  commiflion  of  war  Th« 
was  at  any  time  granted  for  this  Grip.    The  ifland  of    L,  YLUV- 


Johanna,  to  which  (he  was  in  the  firft  inftance  carried,  N«*mUr  15th, 
is  a  place  in  which  a  (hip  cannot  be  fitted  out  for  war ;  ,8,r* 
it  is  a  general  neutral  port  in  the  hands  of  the  natives, 
not  a  military  ftation  "in  the  pofleffion  or  mnder  the 
control  of  the  French  Government.  There  was  no 
depSt  of  naval  (lores  at  the  place,  by  means  of  which 
the  veflel  could  have  been  fitted  out  for  a  cruife  j  (he 
could  there  procure  only  refrefliment  and  temporary 
repairs,  juft  enough  to  enable  her  to  fail  for  the  JJIe  of 
France.  The  engagement  which  (he  fuftained  againft 
an  Englijh  force,  whilft  in  the  profecution  of  her  voyage 
to  that  ifland,  was  a  mere  defenjive  operation ;  (he  was 
attacked  by  the  Britijh  frigate  and  the  fort,  and  having 
fired  a  few  (hot  in  her  own  defence,  pafled  on  to  her 
anchorage.  The  next  operation  in  which  the  veflel 
was  engaged  was  of  the  fame  defenjive  kind. — She  was 
lying  anchored  at  Port  Soutb-Eqji,  when  (he  was  again 
aUailed  by  fome  Britijh  frigates,  and,  in  conjunction 
with  other  French  (hips  and  the  fort,  again  fucceeded 
in  repelling  the  attack.  With  refped  to  Britijh  pro- 
perty recaptured  from  the  enemy,  the  general  rule  of 
law  is,  restitution  upon  falvage,  and  any  exception  to 
this  general  rule  mud  be  (briefly  made  out.  The 
policy  of  the  law  places  the  right  of  captors  to  con- 
demnation on  the  fame  ground  as  their  right  to  head- 
money  ;  and  that  has  never  been  decreed  to  captors, 
unlefs  in  cafes  where  a  regular  commiflion  of  war  had 
been  granted  by  the  enemy,  or  at  leaft  an  appoint- 
ment in  the  nature  of  a  commiflion  by  the  minifter 
of  marine.  It  was  fo  ruled  in  the  cafe  of  feveral 
Dutch  armed  veflels,  in  June  1805. — The  Court  there  6Robinfonl4s. 
laid,  u  They  may  be  armed  only  for  their  own  de- 
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The      "  fence;  as  they  have  no  commiffion  to  ad  offenfively, 
c.tiov.    «  tney  cannot  ^  conf1£jcred  legally  as  (hips  of  war  to 


NoK*u*ristb9  "  the  efFed  of  entitling  captors  to  head-money."  So 

6  RobLr!^  4!.  m  ^  Cifc  of  a  armed  packet,  belonging  to 

the  King  of  Spain,  the  Court  faid,  "  That  it  was 
<c  neceflary  that  the  veffel  mould  have  been  a  com- 
"  miflioned  veffel  of  war  to  warrant  the  Court  to  pro- 
*  f<  nounce  for  head-money  under  the  a£k  of  parliament." 
6Robinfo«,  $*o.  The  Horatio  Nelfon,  though  originally  an  armed  veffel, 
and  fupplied  with  an  additional  number  of  men  by  the 
enemy,  was  reftored  upon  falvage,  on  the  ground  of 
not  being  furniffied  with  a  commiffion  of  war.    In  the 
3  Robinfon,  10.        ot" tne  Nqftra  Signora  del  Rofario,  the  Court  ex- 
prefsly  alked  whether  there  was  any  commiffion  of  war, 
and  being  anfwered  in  the  affirmative,  proceeded  to 
condemn  the  veffel  to  the  captors  on  that  ground.  In 
j  Rebiofoa,  56.  the  cafe  of  the  Santa  Brigada,  the  captain  of  the  re-cap- 
tured veffel  defcribed  himfelf  to  have  been  "  appointed 
"  by  the  minifter  of  marine,*'  and  the  Court  tftinking 
that  circumftance  fufficient  to  (hew  that  it  was  a  naval 
military  appointment,  refufed  reftitution  to  the  Bntijh 
owners.    It  was  proved,  in  the  cafe  of  the  Caftor, 
before  the  Lords  of  Appeal,  in  the  year  1795,  that 
the  commander  of  that  (hip  was  furnifhed  with  a  com- 
miffion of  war  from  the  admiral  at  the  rime  of  her  re- 
capture.   The  Vicloria,  before  the  fame  Court,  in 
July  1810,  and  the  Grand  Duke  of  Berg,  before  the 
Court  of  Admiralty,  in  /Ipril  1809,  were  cafes  of  the 
Kii*AnU,  iHj.    fame  defcription.  In  the V A clif,  Lorrial,  January  1 8 1  o, 
and  the  A  lade  >  in  November  of  the  fame  year,  there 
had  been  cominiffions,  though  they  were  withdrawn 
before  the  time  of  recapture.    In  every  one  of  thefe 
cafes,  in  which  condemnation  paffed  to  the  captors, 
there  either  was  at  the  time,  or  had  been,  a  commif- 
fion 
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fion  of  war,  or  an  appointment  by  the  minuter  of  The 
marine,  which  was  confidered  equivalent  to  a  commif-  0 


fion.    A  commiffion,  therefore,  or  fomething  tanta-  x<mmb€r  i5th, 
mount  to  it,  muft,  at  fome  time  or  other,  have  been  l8u' 
granted  by  the  enemy,  and  the  mere  employment  of  a 
(hip  for  the  purpofes  of  war  is  not  a  fufficient  u  fetting 
K  forth  for  war,'*  under  the  ad  of  parliament,  to  diveft 
the  Britijh  owners  of  their  property. 

It  may  be  queftioned,  however,  whether  the  prefent 
cafe  comes  at  all  within  the  provifions  of  this  fedion  of 
the  Prize  Ad,  which  relates  only  to  property  recap- 
tured cc  by  any  of  His  Majefty's  {hips  of  war,  pri- 
"  vateer,  or  other  fhip,  vefTel,  or  boat."  This  was  a 
recapture  effeded  by  a  conjoint  force  of  the  army  and 
navy ;  the  Court,  therefore,  has  no  power  to  condemn 
the  (hip  as  prize  to  the  recaptors,  but  is  bound  to  aft 
upon  the  old  rule  of  law,  which,  as  before  ftated, 
direds  reftitution  upon  falvage.  Reftitution  upon 
ialvage  appears  to  have  been  the  original,  and  as  it 
were  the  common  law  right  upon  the  fubjed.  Sir 
Leoline  Jenkins  *  fo  dates  it  to  be,  in  a  report  ad- 
drefled  by  him  to  the  commiflioners  of  prizes,  in  1 762 ; 
and  alfo  m  another  report,  addrefled  to  the  King  in 
council,  in  the  fame  year,  he  confjders  this  to  be  the 
true  rule  of  law,  "  not  only  becaufe  it  hath  more  of 
"  natural  equity  in  it,  and  becaufe  the  modern  laws 
"  and  pradice  are  exceeding  favourable  to  navigation 
(<  and  traffic,  but  alfo,  becaufe  he  takes  it  to  have  been 
"  the  conftant  practice  in ' the  Admiralty  of  England" 


*  Life  of  Sir  L.  Jenkins,      ii.  p.  770. 
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The  From  ScobePs  adls  and  ordinances  it  appears,  that 
Cktlqw-    the  fame  rule  prevailed  during  the  time  of  the  Ufurpa- 

trnemher  15th,  ^on.  By  the  ordinance  1649-29,  (hips  retaken  from 
1811  •  the  enemy  are  directed  to  be  reftored  to  the  former 
owners,  upon  payment  of  one-eighth  of  the  value  for 
falvage,  unlefs  they  have  been  "  fet  forth  as  men  of 
"  war,"  in  which  cafe  a  moiety  is  given  j  and  by 
ordinances,  1650,  28  and  33,  "  if  furnifhed  and  fet 
"  forth  as  men  of  war,"  they  are  directed  to  be  reftored 
in  like  manner,  upon  payment  of  a  moiety  for  falvage. 
By  ftatute  \$Geo.2.  c.  4.  5  Bnti/b  property  re- 
captured from  the  enemy  by  any  of  His  Majefty's 
(hips,  is  in  all  cafes  to  be  reftored,  upon  payment  of 
one-eighth  of  the  value  for  falvage ;  if  retaken  by  a 
privateer,  before  it  had  been  in  pofleffion  of  the  enemy 
twenty-four  hours,  one-eighth  was  given;  if  above 
twenty-four  hours  and  under  forty-eight,  a  fifth ;  if 
above  forty-eight  and  under  ninety-fix  hours,  a  third ; 
and  if  it  remained  in  the  pofleflion  of  the  enemy  above 
ninety-fix  hours,  or  had  been  by  them  fet  forth  as  a 
man  of  war,  then  a  moiety  of  the  value  was  to  be  paid 
for  falvage,  and  the  property  to  be  reftored  to  the 
former  owners.  By  ftatute  1 7  Geo.  2.  c.  34.  §  20.  the 
fame  provifions  were  continued. — By  1 9  Geo*  3*  c.  67. 
§  44.  Britijh  property  was  directed  to  be  reftored  upon 
payment  of  one-eighth  falvage  in  all  cafes,  unlefs  the 
recaptured  fhip  had  "  been  fet  forth  as  a  man  of  war" 
by  the  enemy,  and  then  a  moiety  was  to  be  paid  for 

*4j  o  fe^S6*  It  was  under  ftatutes  parted  at  a  very  late 
period,  that,  in  any  cafe  whatever,  Britijh  mips  re- 
captured from  the  enemy  were  to  be  adjudged  lawful 
prize  to  the  recaptors.  It  is  fubmitted,  that  the  pre- 
ient  cafe  is  not  within  the  provifions  of  thofe  ftatutes, 
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and  that  the  former  owners  are  entitled  to  reftitution  The 
upon  payment  of  the  ufual  falvage.  cetlon. 


For  the  captors i  the  King's  Advocate  and  Jenner. — 
The  employment  of  a  (hip  for  the  purpofes  of  war  by 
thofe  who  have  competent  authority  fo  to  employ  her, 
mutt  at  all  times  be  decifive  of  her  character.  This 
(hip  was  carried  to  the  Ifle  of  Johanna^  where  (he  was 
fupplied  with  additional  guns  and  a  French  crew :  this 
alone  would  beafufficient  "  fetting  forth  for  war"  to 
fatisfy  the  terms  of  the  prize  ad.  It  is  perfectly  im- 
material whether  that  ifland  is  under  the  dominion  of 
France^  or  in  the  pofleffioa  of  the  natives,  who  per- 
mitted the  French  to  fit  out  this  (hip  in  their  ports ;  of 
as  little  confequence  is  it,  whether  the  additional  guns 
were  fupplied  from  a  public  naval  depSt  of  the  enemy, 
or  from  any  other  prize  (hip  that  had  fallen  into  their 
hands :  the  important  fact  is,  that  (he  was  fo  fupplied 
and  fitted  out  for  war.  If  any  doubt  could  be  enter- 
tained as  to  the  character  of  this  (hip,  the  engagements 
which  (he  afterwards  fuftained  with  the  Englijh  fqua- 
dron  would  be  decifive  upon  that  point.  At  the  time 
of  recapture  the  (hip  was  employed  in  the  defence  of 
the  ifland,  and  mud,  on  that  account  alone,  be  con- 
fidered  as  consulting  a  part  of  the  national  marine 
force  of  the  enemy.  The  Court  has  always  looked  to 
the  actual  employment  of  the  veflel,  and  not  to  any 
technical  rule,  in  order  to  decide  upon  its  real  cha- 
racter. The  queftion  is,  whether  in  point  of  fact  (he 
formed  a  part  of  the  naval  force  of  the  enemy,  not 
whether  fhe  was  fupplied  with  a  formal  commifEon  of 
war.  It  has  been  faid,  that  the  fhip  was  difmantled, 
and  ufed  as  a  mere  prifon  fhip,  but  it  was  was  for  /n- 
finers  of  war  that  (he  was  fo  ufed.    If  the  cafe  does 

i it  not 
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Th«       c°™e  within  the  provifions  <*f  die  prize  aft,  Che  recap* 

(  fYM>v.   rt  «^,.M.^i  ^    a  gefjera| 


Novnnber  ijth,  principle  of  law,  as  laid  down  by  the  Court  in  the  cafe 
Edw.  iup!  *8j.  oixhtVAWf^  LarriaU 

Judgment. 

Sir  /T.  Scott.—  This  fhip  is  alledged  to  liave  been 
retaken  by  His  Majefty's  land  and  fea  forces  employed 
in  the  capture  of  the  Me  of  France.  The  circumftances 
attending  the  recapture  are  very  imperfe&ly  detailed 
in  the  evidence  before  the  Court,  no  perfon  who  was 
prefent  at  the  recapture  being  produced  as  a  wknefs. 
It  is  certainly  the  firft  time  in  which  'a  caufe  of  this 
kind  ever  came  on  for  hearing  in  fuch  a  form :  how- 
ever, this  is  a  defied  which  cannot  now  be  fupplied ; 
and  I  can  only  underftand  generally,  that  the  fhip  was 
employed,  in  conjunction  with  other  veflels,  in  defence 
of  the  Ifle  of  Prance  againft  the  Britijb  affailants. 

A  claim  has  been  given  for  this  fhip,  fo  taken  and 
fo  employed,  on  behalf  of  the.  former  Britijh  proprie- 
tors. The  former  mafter  dates  the  circumftances 
under  which  the  (hip  was  taken  by  the  enemy.  He 
fays,  "  that  fhe  was  taken  and  feized  on  the  3d  July 
t(  1810,  within  fight  of  the  lfle  of  Johanna,  in  the 
"  Indian  fea,  by  the  Bellone  and  Minerve  French  fri- 
"  gates  of  war,  and  the  French  corvette  of  war  Viclor, 
"  after  a  very  fevere  engagement  of  five  hours  and  a 
"  half,  during  which  many  guns  were  fired  on  both 
"  fides.— That  the  faid  (hip  was  an  Englijh  Eafi  India 
"  fhip  failing  under  Englijh  colours ;  that  the  fhip  and 
"  goods  were  afterwards  carried  into  the  Ifland  of 
"  Johanna,  where  (he  was  refitted  and  had  additional 
"  guns  put  on  board  by  the  French ,  by  whom  (he  was 
"  afterwards  conveyed  to  the  IJlt  of  France  \  that  on 

iot  "  her 
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her  arrival  at  Port  Ssutb-Eaft,  on  the  20th  of  ^ 

"  Augufl  \%\o,  flie was  attacked  by  the  itomi  jff/-//^   

"  frigate  and  the  guns  of  the  IJle  du  Pafe9  then  in  *r**j£ja6lh 
•  "  poflefllcn  of  the  Englijh  j  that  (he  fired  feveral  (hot 
"  at  the  frigate  and  fort,  and  then  patted  on  to  her 
"  anchorage  at  South  Baft  Point ;  that  the  deponent 
u  was  afterwards  put  on  more,  but  was  prefent  on  the 
"  24th  and  25th  days  of  the  aforefaid  month  of  Augufl, 
"  when  the  faid  (hip  being  ftill  at  her  anchorage  in 
a  Port  Soutb-Eaft,  was  engaged  in  a&ion  againft  the 
"  Engli/h  blockading  fquadron,  under  the  command 
"  of  Captain  Pym,  of  the  Sirius>  which,  with  the 
"  Magicienne,  another  Englifi  frigate,  were  both  burnt, 
"  and  the  Nereid  Englijh  frigate  taken,  and  the  IphU 
"  genie  furrendered ;  and  which  was  effected  by  the 
"  exertions  of  the  two  French  frigates  and  corvette  by 
"  which  the  deponent  was  captured,  aflifted  as  afore- 
"  faid  by  the  French  crew,  which  had  been  put  on 
"  board  the  deponent's  lhip ;  that  the  deponent  was 
"  afterwards  conveyed  from  Port  South-Fuji*  \vhere 
**  he  left  the  Ceylon^  on  the  15th  of  September  in  a 
"  cartel  *  in  confequence  of  his  having  been  exchanged ; 
"  but  the  deponent  has  heard,  and  believes,  that  the 
"  Ceylon  was  afterwards  carried  round  to  Port  Napo- 
"  kon,  where  (he  was  unladen,  difmantled,  and  fitted 
<:  out  as  a  prifon-fhip,  for  the  purpofe  of  receiving 
"  Englijh  prifoners  of  war,  and  in  which  flate  we  was 
*•  found  at  the  time  of  the  capture  of  the  illand."  ft 
appears  that  Ihe  was  a  very  large  (hip,  of  the  burthen 
of  eight  hundred  tons  j  that  (he  had  on  board  twenty- 
fix  guns,  and  one  hundred  and  ten  men,  with  arms, 
and  ammunition  of  every  defcription,  in  fufficient 
quantities  for  offenfive  or  defenfive  operations :  it  ap- 
vol.  I.  I  pears 
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Th«       pears  alfo,  that  flic  was  furniflied  with  a  Britijh  letter 
c      ^     of  marque,  empowering  her  to  make  reprifals.  Now 


November  i6th,  the  queftion  for  the  determination  of  the  Court  is, 
'*  '  whether,  under  the  words  of  the  act  of  parliament,  (he 
is  "  fufficiently  fet  forth  for  war"  by  the  enemy.  I 
am  of  opinion  that  (he  is.  "  Setting  forth"  does  not, 
I  think,  necefiarily  mean  /aiding  out  of  port.  It  is  no 
neceflary  part  of  the  interpretation,  that  Ihe  mould 
have  been  carried  into  port  and  fent  out  with  a  formal 
and  regular  com  million ;  it  is  fufficient,  if  (he  has  been 
ufed  in  the  operations  of  war,  and  conflituted  a  part 
of  the  naval  military  force  of  the  enemy.  Non  con/tat 
that  there  was  not  a  regular  commiffion  of  war  in  the 
prefent  cafe  j  that  mult  remain  matter  of  conjecture 
only,  fince  all  the  (hip's  papers  are  loft.  I  hold  it, 
however,  to  be  unnecefiary  that  (he  mould  have  been 
regularly  commiffioned ;  it  is  enough,  that  (he  was 
employed  in  the  public  military  fervice  of  the  enemy 
by  thofe  who  had  competent  authority  fo  to  employ 
i*nu  of  Appeal,  her.  In  the  cafe  of  Caftor,  which  (hip  was  not  car- 
M»7»7«-  jnt0  port,  there  was  no  regular  commiffion,  for 

it  is  not  in  the  power  of  the  admiral  to  grant  a  regular 
commhTion ;  He  has  only  an  inchoate  authority  for 
fuch  a  purpofe,  and  his  acts  necefiarily  require  con- 
firmarion :  yet  in  that  cafe  it  was  held,  that  the  (hip, 
though  commiffioned  by  the  admiral  alone,  was  fuffi- 
ciently clothed  with  the  character  of  a  veflel  of  war. 
A  commiffion  of  war  is  conclufive  of  itfelf  as  to  the 
character  of  a  (hip ;  but  it  by  no  means  follows,  that 
a  regular  and  formal  commiffion  is  in  all  cafes  indif- 
penfable.  The  want  of  fuch  an  inftrument  is  not  fatal ; 
it  may  be  fupplied  in  various  ways  by  acts  equivalent 
to  a  commiffion.   What  are  the  facts  in  the  prefent 

cafe? 
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cafe  ?   There  was,  indeed,  no  great  additional  arma-     „  The 
ment,  for  that  was  unneceflary,  the  (hip  having  been  -  - 

already  armed  in  the  fervice  of  this  country,  but  two  Kwmter  %(/th 
guns,  it  appears,  were  added  out  of  the  (tores  or  other 
veflels  to  thofe  which  were  originally  on  board.  She 
failed  with  a  Lieutenant  de  Vaifeau,  a  perfon  having 
a  military  commiffion,  and  a  complement  of  men 
capable  of  fighting  the  (hip ;.  for  it  appears  that  (he  did 
fight  the  Britijh  frigate  the  Nireidc>  by  which  (he  was 
attacked.  It  is  faid,  thefe  were  mere  defenfive  opera- 
tions; but  are  not  many  of  the  operations  of  war 
defenfive  ?  If  the  Nereide  had  proved  inferior  in  force, 
would  not  this  (hip,  in  conjunction  with  the  others, 
have  carried  the  matter  further,  and  attacked  in  her 
turn  ?  Then,  being  arrived  at  the  IJle  of  France,  (he 
again  fuftained  an  engagement  with  other  Britijb  (hips, 
and  afilfted  in  the  definition  of  the  Sinus  and  the 
Magieienne.  and  in  the  capture  of  two  other  EngUJh 
frigates.  Here,  then,  was  an  operation  not  merely 
defenfive,  but  an  actual  offenfive  attack,  terminating 
in  the  deftruction  of  the  Britijh  blockading  fquadron. 
I  cannot  doubt,  under  thefe  circumflances,  that  this 
(hip  was  fufficiently  "  fet  forth  for  war"  to  fatisfy  the 
terms  of  the  act,  or,  as  the  marginal  note  of  the  act 
expreffes  it,  ufed  as  a  Jhip  of  war.  As  little  doubt  can 
I  have  that  (he  was  fo  ufed  under  competent  authority. 
We  know  extremely  well  that,  in  remote  parts  of  the 
world,  where  the  domeftic  authority  cannot  be  imme- 
diately reforted  to,  the  commanders  are,  of  necelfity, 
vetted  with  larger  powers  than  is  ufually  entrufled  to 
them  when  employed  upon  European  ftations.  I  think 
this  veflTel  was  fumciently  commilfioned  by  the  French 
commander  on  that  (tation  j  this  Lieutenant  de  Vaiffeau 
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and  the  feventy  men  were  put  on  board  by  his  order  In 
the  firfl  inftance,  fubjecl,  undoubtedly,  to  the  appro- 
bation of  the  French  mini  Her  of  marine ;  but  can  I 
doubt  that  this  appointment  would  have*  been  confirmed 
by  the  conftituted  authorities  at  home  in  the  prefent 
fituation  of  the  French  navy  ?  What  was  her  after- 
employment  ?  why  as  a  prifon-fhip,  as  other  fhips  of 
war  frequently  are,  and,  tartly,  in  defence  of  the 
place.  This  converfion  is  in  itfelf  fufficient  to  (how 
that  a  regular  commiffion  is  not  neceflary :  there  can- 
not  be  ftronger  proof  of  an  actual  military  character 
being  impre(Ted  upon  her ;  and  I  have  no  hefitation  in 
faying,  that  me  was  fufficiently  "  fet  forth  for  war." 
Then  it  is  faid,  there  is  no  proof  of  the  condemnation 
of  this  fhip  by  a  competent  court ;  but  this  Court  is 
bound  to  prefume  that  me  was  regularly  condemned 
when  me  remained  fo  long  in  the  pofleffion  of  the 
enemy. 

Another  queftion  has  been  ralfed,  whether  this  is  a 
recapture  under  the  a&  of  parliament ;  and  it  is  faid 
not  to  be  within  the  provifions  of  the  a&,  becaufe  that 
fpeaks  of  recaptures  by  boats  and  (hips  only,  and  this 
is  a  recapture  effected  by  the  conjunct  operation  of  the 
army  and  navy.  Now  we  know  very  well  that  the  act 
was  drawn  with  the  intention  of  exprtffing  the  fenfe 
and  meaning  of  the  law  of  nations  as  it  at  prefent  exifts. 
But  it  cannot  be  forgotten  that,  by  the  ancient  law  of 
Europe,  the  per  duello  infra  praftdia,  infra  locum  iutumy 
was  a  fufficient  converfion  of  the  property  ;  that,  by  a 
later  law,  a  pofleffion  of  twenty-four  hours  was  fuf. 
ficient  to  dived  the  former  owner.  This  is  laid  down 
in  the  287th  article  of  the  Cmfolato  del  Mare,  in  terms, 
indeed,  not  very  intelligible  in  themfelves,  but  which 
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are  fatisfa&orily  explained  by  Grotius*,  and  by  his  c 
commentator  Barbeyrac,  in  his  notes  upon  that  article t- 


Bynkerjboek  lays  it  down  to  the  fame  efted  in  thefe 
words :  "  Sane  in  libroy  qui  inferibitur  Confulatus  Maris, 
"  c.  287  ita9  ut  modo  dicebam*  res  definite  ejl :  nam 
"  //,  qui  navem  et  onus  ab  bofi'e  rccuperavit,  jubetur 
u  navem  et  onus  rcjiitucrc  priftino  domino,  /alio  tajnen 
"  fervaticio,  idque  fcrvaticium  uijuftum  fit,  conjlituitur 
"  pro  modo  opera  et  impenfa  in  recuperationcm  facl<c, 
"  prater itd  omni  di/lindione,  qua nidi u  navls  en  if  que  in 
"  potejlate  bqfiium  fuerint.  Rccle  autem  ibi  additur9 
"  cam  rejlitulionem  duntaxat  obtinere,  ft  navis  mndwi 
"  fuerit  deducla  in  locum  tutum,  fed ft  in  locum  tut  urn, 
"  d::r.:nio  fc  plane  et  plcne  in  b-jlem  tranjlato,  navem 
t%  mercefque  dcindc  rccupa-atas,  ex  afe  recupsratori 
"  cedere.  Qua  apprime  conveniunt  cum  his,  qua  hoc 
<c  capite  difputavimus,  Ycllem  omnia,  qua  in  ilia  far' 
"  ragine  legum  nauticarum  reperiuutur,  aque  proba 
recta  effent,  fed  non  omnia  ibi  fun  1  tarn  bona  frugis" 
Grotius  \  expreffes  himfelf  very  much  to  the  fame 
effect,  and  Loccenius%  confjders  this  rale  as  the  general  ( 

*  Cui  confequen»  elfe  vidcUir,  ut  in  mari  naves,  etrcs  a!:~,  cap'x 
cenfeantur  turn  demum,  cum  in  navalia  aut  portus,  aut  ad  cum 
locum  ubi  tola  claCis  fe  tenet,  perdu£ta  fimt :  nam  tunc  defperari 
bcipit  recupcratio,  fed  recentiori  jure  gentium  inter  Europaeos 
populo3  introductum  videmus,  ut  talia  capta  cenfrantur  ubi  ptr 
hrai  vijuili  quatuor  in  potellate  hoilium  fuerint. — Grotiu;>  de  Jure 
Belli  ac  Pads,  lib.  3.  cap.  6.  fee.  3. 

f  Lib.  x.  cap.  5. 

\  Lib.  3.  cap.  6. 

§  H'Xlie  naves  ab  hofle  capta?,  communi  inter  Clmflianos  et 
Europios  populos  five  jure  live  coufuetudine  poilUawruo  nou 
rccipiuntur,  (1  hoftis  eas  non  ecxlen\  die  navali  pugna  itcrum 
araifit,  fed  per  viginti  quatuor  horas  in  potellate  vidoris  fuerint. 
Tunc  enim  vere  captae,  et  proprii  jari*  facia:  cenfentur. — Loc- 
cenius  dc  Jure  Marilimo,  lib.  2.  cap.  4.  f-c.4. 
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law  of  Europe.    In  Lord  Stairs*  decifiom  aifo  the 

fame  rule  is  laid  down  as  the  rule  of  law  in  Scotland. 
,  According  to  Valinf,  a  fimilar  practice  prevailed  in 
France,  and  Crompton%%  in  his  Treatife  on  Courts, 
ftates  it  as  the  ancient  law  of  this  country,  that  a  pof- 
ftflion  of  twenty-four  hours  was  a  fufficient  converfion 
of  the  property,  and  that  the  ^owner  was  diverted  of 
his  property  unlefs  it  was  reclaimed  ante  occafum  foils. 
So  that,  according  to  the  ancient  law  of  England \ 
which  was  in  unifon  with  the  ancient  law  of  Europe, 
there  was  a  total  obliteration  of  the  rights  of  former 
owners.  It  is  true  that  this  rule  has  fmce  been  receded 
from  by  this  country,  when  its  commerce  increafed. 
During  the  time  of  the  Ufurpation,  when  England 
was  becoming  commercial,  an  alteration  was  effected 
by  the  Ordinance  of  1649,  which  directed  a  reflttu- 
tion  upon  falvage  to  Britijl)  fwbjecls;  and  the  fame 
indulgent  rule  of  law  was  continued  afterwards,  when 
tf.is  country  became  flill  more  commercial :  but  the 
common  law  ftill  prevailed,  and  controlled  the  pro- 
vifiens  of  the  fhtute,  where  the  enemy  had  fitted  out 
the  prize  as  a  (hip  of  war.  In  the  moll  recent  change 
or  the  law,  it  is  determined,  that  a  veffel  belonging  to 
a  Britijh  fubject  lofes  her  character  on  capture  by  the 


•  Vol.  ii.  p.  507.,  15th  February  1677. — King's  advocate 
contra  Rankin. 

f  Si  aucun  navirc  de  nos  fujets  eft  rcpris  fur  nos  enncmis  aprca 
qu'il  aura  demcur6  entre  leurs  mains  pendfant  inngt-quatrt  htvrtsy 
la  prife  en  fera  bonne :  et  Ci  elle  ell  faite  avant  les  vingt-qratre 
heures  il  fera  reftitue  au  proprifetaire  avee  tout  ce  qui  fctoit  dedans, 
a  la  rcierve  du  tiers  qui  fera  donnfc  uu  navire  qui  aura  fait  la 
recoufle. — Ordonnance  1681,  fee.  8.    Valin,  liv.  3.  tit.  9.  art.  8. 

torn.  2.  p.*55' 

§  Title,  Court  de  Admiraltie  d'Englelerre,  p.  91. 
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enemy,  and  fubfequent  converfion  into  a  (hip  of  war.  Thc 
That  being  tl.c  cafe,  what  is  there  that  ftands  in  the  Csvu»n. 
way  of  the  right  of  the  rccaptor  ?  Why,  it  is  laid,  Aw«*e-*fchf 
that  the  ad  of  parliament  only  mentions  recaptures  by  x:i1* 
fhips  and  boats,  and  not  fuch  as  are  efFeded  by  the 
affiftance  of  land  forces.  The  ad,  though  it  only' 
mentions  the  ufual  mode  of  recapture  at  fea,  does  not, 
and  cannot,  mean  to  exclude  other  modes  of  recap- 
ture. What  is  the  peculiar  mtrit  of  a  recapture  where 
boats  have  been  employed  \  The  tflential  fads  muff, 
be  the  fame,  and  no  difference  can  exifl  but  in  fuch 
circumftances  as  are  perfedly  immaterial  to  the  merits 
of  the  tranfadion  ;  and  in  the  prefent  cafe,  it  is  highly 
probable  that  a  maritime  force  was  adually  employed. 
The  means  of  boats  were,  I  mult  prefume,  rcforted 
to  for  the  purpofe  of  taking  poiTtflion.  It  is  perfedly 
true,  that  in  fome  claufes  of  the  ad,  diQindions  are 
made  as  to  conjoint  operations :  but  for  what  purpofe 
are  thefe  introduced  ?  For  the  benefit  of  the  joint  cap- 
tors, in  order  to  fettle  their  refpedive  intcrefls,  and 
not  to  change  the  nature  of  the  capture  in  favour  of 
the  former  proprietors.  But  even  if  the  Court  could 
be  of  opinion,  that  this  cafe  did  not  fall  within  the  ad 
of  parliament,  it  mull  ftill  confider  it  to  come  undtr 
the  old  rule  of  the  law  of  nations,  by  which  the  rights 
of  the  ow  ner  would  be  completely  diverted  ;  though  I 
hardly  think  it  necelTary  to  have  refort  to  that  original 
principle.  I  am  cleat  ly  of  opinion,  that  this  fhip  muft, 
under  the  provifions  of  the  prize  ad  itfclf,  be  con- 
demned  to  the  recaptors. 
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TORTOLA,  M'Kie. 

T>  Y  (htute  1 5  Car.  II.  7.  /  6.  it  is  enacted,  "  That 
"  no  commodity,  of  the  growth,  production,  or 
"  manufacture  of  Europe,  (hail  be  imported  into  any 
'*  land,  ifland,  plantation,  colony,  territory,  or  place 
to  His  Majefty  belonging,  or  which  (hall  hereafter 
belong  unto  or  be  in  the  pofleflion  of  His  Majefty, 
"  his  heirs  or  fucceffbrs,  in  Afia ,  Africa,  or  America, 
"  but  what  (hall  be  bond  fide  and  without  fraud  laden 
"  and  (hipped  in  England,  Wales,  or  the  Town  of 
•*  Beruiek  ufjon-Tweedy  and  in  Engl[fh-b\i\\t  (hipping, 
"  and  whereof  the  mafter  and  three-fourths  of  the  ma- 
"  riners,  at  lead,  are  Englijb;  and  which  (hall  be  carried 
"  directly  thence  to  the  faid  lands,  iflands,  plantations, 
"  colonies,  territories,  or  places,  and  from  no  other 
place  or  places  whatfoever,  under  the  penalty  of  the 
lofs  of  all  fuch  commodities,  of  the  growth,  pro- 
"  du^ion,  or  manufacture  of  Europe,  as  (hall  be 
"  imported  into  any  of  them  from  any  other  place 
"  whatfoever,  by  land  or  water ;  and  if  by  water,  of 
the  (hip  or  veffel  alfo  in  which  they  were  imported, 
with  all  her  guns,  tackle,  furniture,  ammunition, 
"  and  apparel." 

By  ftatute  4  Geo.  III.  c.  15.  /  36.  "  To  prevent  the 
concealing  any  goods  in  falfe  packages,  or  private 
places,  on  board  any  (hip  or  ve(Tel  arriving  at  any 
of  the  Britijb  Colonies  or  plantations  in  America% 
with  intent  to  their  being  clandeftintly  landed  there, 
"  it  is  enacted,  that  all  goods  which  (hall  be  found 
**  concealed  in  any  place  whatfoever  on  board  any 
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"  fuch  fhip  or  vefTel,  at  any  time  after  the  matter  The 
"  thereof  (hall  have  made  his  report  to  the  collector,         0 ' 


"  or  other  proper  officer  of  the  cufloms,  and  which  December 
"  fhall  not  be  comprifed  or  mentioned  in  the  laid 
"  report,  (hall  be  forfeited  and  loft,  and  fhall  and  may 
"  be  feized  and  profecuted  by  any  officer  of  the 
u  cufloms.'* 

By  ftatute  a 8  Geo.  III.  c.  6.  f.  i.  it  isena£ted, "  That 
"  no  goods  or  commodities  whatever  fhall  be  imported 
u  or  brought  from  any  of  the  territories  belonging  to 
u  the  United  States  of  America  into  any  of  His  Ma* 
"  jetty's  IVefi  India  Iflands,  under  the  penalty  of  the 
"  forfeiture  thereof,  and  alfo  of  the  fhip  or  vefTel  in 
"  which  the  fame  fhall  be  fo  imported  or  brought, 
"  together  with  all  her  guns,  furniture,  ammunition, 
"  tackle,  and  apparel,  except  tobacco,  pitch,  tar, 
"  turpentine,  hemp,  flax,  mails,  yards,  bowfprits, 
"  (laves,  heading  boards,  timber,  fhingles,  and  lum. 
"  ber  of  any  fort ;  horfes,  neat  cattle,  fheep,  hogs, 
"  poultry,  and  live  ftock  of  any  fort ;  bread,  bifcuit, 
"  flour,  peas,  beans,  potatoes,  wheat,  rice,  oats, 
"  barley,  and  grain  of  any  fort  j  fuch  commodities 
"  refpeclively  being  the  growth  or  production  of  any 
"  of  the  territories  of  the  faid  United  States  of 
"  America'9 

On  Saturday  the  5th  of  Auguft  1 809  this  vefTel, 
under  American  colours,  and  owned  bv  Mrs.  Cunnin*. 
ham  of  New  Tork,  arrived  at  Sr.  Croix  y  having  on 
board  fome  articles  which  are  admiflible  by  ftatute 
4&Gea.\\\.  cm.  {viz.  corn,  meal,  and  ftaves)  and 
the  following  goods,  lard,  cod-fifh,  claret,  pork, 
fweet-oil,  foap,  boots,  faddle3,  bridles,  cotton  bag- 
gipg,  raifins,  cudery,  and  medicines.    The  matter 
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The       landed  about  10  A.  M.  on  the  fame  day,  but  made  no 
ToKT°tA'    report  of  his  (hip  until  Monday  the  7th,  and  did  not 
Ditcher  5th,  then  report  any  part  of  the  cargo  for  exportation.  It 
l8,i-      appeared  to  the  colle&or  of  the  cuftoms  at  the  port, 
that  the  claret,  being  an  European  commodity,  was 
c.j.f.6.        forfeited,  with  the  veffel,  by  ftatute  15  Car,  II.  that 
all  the  above-mentioned  goods  were,  with  the  (hip, 
e.  15-  forfeited  by  ftatute  4  Gio.  III. :  he,  therefore,  directed 

one  of  the  fubordinate  officers  of  the  cuftoms  to  feize 
the  brig  and  the  before-mentioned  goods,  which  feizurc 
was  accordingly  made. 

Proceedings  were  duly  inftituted  in  the  Court  of 
Vice-Admiralty  in  the  ifland,  and  a  claim  was  given 
by  the  fupercargo,  on  behalf  of  Mrs.  Cunningham  of 
New  T irk,  for  the  (hip  ;  on  behalf  of  George  Barn-wall 
of  the  fame  place,  for  the  principal  part  of  the 
goods ;  and  on  behalf  of  the  matter  and  mate  for  the 
refidue* 

» 

On  behalf  of  the  claimants  it  was  alleged,  that  only 
the  corn,  meal,  and  ftaves,  were  intended  to  be  landed 
at  5/.  Croix ;  and  that  the  reft  of  the  cargo  was  deftined 
for  Aux  Cay es  in  67.  Domingo,  to  which  place  Hylton, 
the  fupercargo  was  proceeding,  for  the  purpofe  of 
fettling  the  affairs  of  Mrs.  Cunningbanfo  deceafed  huf- 
band ;  that,  by  reafon  of  the  American  non-intercourfe 
a&,  a  clearance  could  not  be  obtained  at  New  Tork 
for  67.  Domingo,  which  was  deemed  a  revolted  colony 
of  France  \  th?t  the  brig  was  therefore  cleared  for 
St.  Croix,  and  bond  was  given  not  to  proceed  to  any 
port  of  the  dependencies  of  France ;  that  on  the  voyage 
from  New  Tork  the  brig  fprang  a  leak,  which  made  it 
neceflary  to  land  the  whole  cargo  at  St.  Croix  j  that 

he 
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he  coulJ  not  report  her  at  the  Cuftom-houfe  until  he 
had  feen  one  APCormick,  to  whom  he  had  letters,  and 
whom  he  could  not  fee  until  after  the  Cuftom-houfe 
was  fhut,  on  the  5th  of  Auguft  ;  that  on  the  7th  he, 
the  maftcr,  and  M'Cormick%  went  to  the  Cuftom-houfe, 
and  faw  the  collector's  clerk,  to  whom  M-Cormick 
delivered  an  unfigncd  manifeft  of  the  cargo,  and  alked 
leave,  on  account  of  the  leaky  condition  of  the  brig, 
to  land  the  cargo ;  to  which  the  clerk  replied,  that 
fome  of  the  articles  were  inadmimble,  and,  therefore, 
could  not  be  landed  without  a  regular  furvey  of  the 
brig,  and  a  report  of  the  neccflity  for  landing ;  that 
they  procured  two  maftersof  fhips  to  furvey  the  brig, 
one  of  whom  declared  that  the  cargo  ought  to  be 
landed,  and  that  their  report  was  delivered  to  the 
collector. 
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TORTOLA. 


December  5th, 
i8u. 


The  caufe  came  on  for  hearing  before  the  Vice- 
admiralty  Court  at  St.  Croix,  when  the  Judge  con- 
demned  the  brig  and  the  prohibited  parts  of  the  cargo; 
and  from  this  fentence  of  condemnation!  the  prefent 
appeal  was  profecuted. 


Judgment. 

Sir  IV.  Scott. — This  American  fhip,  with  a  cargo  the 
property  of  American  merchants,  failed  from  New 
Tork,  and  arrived  at  the  Ifiand  of  St.  Croix,  where  (he 
was  feized  and  proceeded  againlT  for  a  breach  of  the 
navigation  laws.  The  (hip  and  part  of  the  goods  were 
condemned  in  the  vice- admiralty  court  of  that  ifland, 
and  from  this  fentence  of  condemnation  an  appeal  has 
been  profecuted  before  this  Court. 

An  objection  has  been  taken  to  the  jurlfdiclion  of 
the  Court ;  and  it  has  been  contended,  that  under  the 

terms 
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t  7*™  /     *tfrrns  of  the  capitulation  by  which  the  colony  was  far* 
rendered  to  the  Britijh  forces,  the  inhabitants  are 


1S1I. 


December  jth,  entitled  to  a  hearing  before  His  Majefty's  privy  council. 

But  it  appears  that  this  objection  cannot  be  addrefTed 
to  any  ferious  confideration  of  the  Court,  fince  the 
terms  of  thecapituration  can  only  apply  to  the  capitu- 
lants  themfelves,  the  inhabitants  of  St.  Croix,  and  can- 
not pollibly  be  extended  to  thefe  Americans  ;  efpecially 
when  it  is  confidered  that  they  are  in  this  cafe  them- 
felves the  appellants.  I  have  no  hefitation  in  over- 
ruling  that  objection. 

The  (hip,  it  appears,  arrived'  at  Sr.  Croix,  having 
on  board  a  mixed  cargo,  confifting  partly  of  import- 
able and  partly  of  prohibited  articles.  The  only  (hip's 
paper  brought  before  the  Court  is  the  clearance  from 
New  Tork,  which  exprefles  a  deftination  to  5/.  Croix, 
without  mentioning  any  intention  of  proceeding  on  an 
ulterior  voyage  to  5/.  Domingo  or  elfewhere.  Now, 
the  prefumption  of  law  certainly  is,  that  the  goods, 
under  thefe  circum (lances,  were  coming  to  the  Ifland  ' 
of  St.  Croix  for  importation ;  and  this  prefumption  of 
law  is  confirmed  and  ftrengthened  by  information  upon 
oath  ;  for  the  collector  or  His  Majefty's'  cuftoms  at 
St.  Croix  pofuively  depofes,  that  "  the  mafter  attended 
46  at  the  cuftom-houfe  with  the  clearance  from  New 
"  Tork  to  St.  Croix,  and  (igned  his  manifeft,  for  the 
"  purpofe,  as  he  ftaicd,  of  entering  his  cargo,  but 
"  without  reporting  the  fame  or  any  part  thereof  for 
"  exportation*'  Here,  then,  is  a  prefumption  of  law 
fortified  by  a  declaration  upon  oath,  that  it  was  the  " 
intention  of  the  parties  to  effect  an  importation  of  thefe 
goods ;  for  they  aflign  no  other  intention '  refpecting  ' 
thefe  goods.  I  do  not  fay  that  this  would  be  conclufite 
againft  the  parties  j  but  the  prefumption  of  law  thus  : 
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fortified  by  at  lead  a  negative  declaration  upon  oath,  The 
requires,  I  think,  to  be  rebutted  by  the  ftrongeft  pof-    1  ' 


fible  evidence,  Nov/,  how  ftands  the  cafe  upon  the 
evidence  which  has  been  adduced  on  the  part  of  the  "  " 
claimants  ?  Imuft  fay,  that  the  cafe  appears  to  labour 
very  much  under  a  defect  of  the  regular  and  proper 
evidence.  The  mafter,  who  is  generally  made  ac- 
quainted with  the  real  defiination  of  the  cargo,  ought 
to  have  been  produced  as  a  witnefs ;  but,  inftead  of 
him,  the  chief  mate  has  been  examined,  who  feldom 
knows  any  thing  of  the  real  and  ultimate  intention  of 
the  owners  of  the  cargo ;  but  whofe  principal  duty  it 
is  to  attend  to  the  mere  mechanical  bufmefs  of  flow- 
ing the  goods.  The  other  witnefs  who  has  been  exa- 
mined is  the  fupercargo?  and  he  is  ufually  fuppofed  to 
be  entrufted  with  the  fccrets  of  his  employers ;  but, 
in  the  prcfent  cafe,  the  perfon  filling  this  fituarion  has 
not  been  fo  entrufted  :  he  is  left  in  a  (late  of  perfect 
ignorance,  and  is  directed,  upon  his  arrival  at  St, 
Croix,  to  addrefs  himftlf  to  a  Mr.  M'Cormick,  and  to 
conform  to  his  directions  in  every  refpeft.  But  neither 
has  Mr.  M'Cormick,  who  muft  be  fuppofed  to  have  a 
perfect  knowledge  of  the  transaction,  been  examined  j 
fo  that,  in  addition  to  the  defect  of  evidence  on  the 
part  of  the  claimants,  arifing  from  the  non-production 
of  the  mafter,  the  evidence  of  Mr.  APCcrmick  is  alio 
wanting.  Neither  the  mafter  nor  Mr.  M'Cormicky  who 
are  the  only  perfons  capable  of  affording  Satisfactory 
information  to  the  Court,  have  been  produced  as 
wtnefles ;  and  this,  I  think,  is  a  fatal  and  damnatory 
part  of  the  cafe. 

Let  us  fee,  however,  what  is  ftated  by  thofe  wit- 
nefles  who  have  been  examined.  Jofepb  Wind/or,  the 
chief  mate,  depofes,  that  "  the  veffel  was  cleared  from 
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H  e       "  New  Tork  to  67.  Croix,  that  he  underftood  (he  was 
bound  to        Cayes ;  that  the  brig  came  into  this 
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December  5;h,  «  port  for  the  purpofe  of  cancelling  a  bond,  and 
*'  obtaining  a  clearance  for  Aux  Cayes  \  that  the  whole 
"  cargo  was  intended  to  be  landed  here,  but  not  with- 
out a  permit  from  the  cuftom-houfe ;  that  the  brig 
was  in  a  very  leaky  condition  at  the  time  of  entering 
u  this  port,  being  obliged  to  keep  one  hand  conftantly 
"  at  the  pump;  that  the  leak  is  not  yet  difcovered, 
**  but  that  (he  makes  cor.fiderably  lefs  water  at  prefent, 
"  it  being  now  only  neceflary  to  pump  her  in  the 
morning  and  evening ;  s  that  it  was  the  pofitive  inten- 
"  tion  of  the  parties,  previous  to  their  departure  from 
"  New  Tork,  and  notwithftanding  the  gale,  to  come 
•*  into  this  port."  The  fame  witnefs-  further  flates, 
that,  "  to  the  bed  of  his  knowledge,  the  corn  and 
"  meal  was  intended  for  this  place,  and  the  remainder 
"  of  the  cargo,  he  believes,  for  St*  Domingo." — So 
that  it  was,  undoubtedly,  the  intention  of  the  parties 
from  the  firft  to  enter  the  port  of  67.  Croix ;  though, 
it  is  faid,  with  a  defign  to  re-export  the  prohibited 
goods. 

Now  the  Court  is  unable  to  learn,  at  leaft  from  any 
evidence  in  this  caufe,  in  what  manner  mips  are 
reported  in  the  Weft-India  Iflands  when  there  is  an 
intention  of  re-exporting  a  part  of  the  cargo.  It  ap- 
pears, however,  from  an  affidavit,  in  the  cafe  of  the 
Pai/leyy  that  when  a  veflel  arrives  with  a  cargo,  con- 
fiding partly  of  goods  which  are  allowed  by  law  to  be 
imported,  and  partly  of  prohibited  articles,  it  cannot 
be  reported  at  the  cuftom-houfe  without  the  exprefs 
permiflion  of  the  governor.  How  far  the  governors 
themfelves  poflefs  authority  on  this  fubjett  is  a  delicate 
queflion,  which  the  neceflity  of  this  cafe  does  not  call 
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upon  me  to  difcufs.   In  this  country,  I  know  that  (hips    ^  The  ^ 
arc  allowed,  and  even  encouraged,  to  bring  in  cargoes  * 
of  a  mixed  nature  ;  but  how  far  the  colonial  ports,  to  December  5th, 
which  the  general  policy  of  this  country  encourages  or 
tolerates  no  trade,  except  for  the  confumption  and  ufe 
of  the  iflands,  are  under  fhnilar  regulations,  is  a  very 
large  quettion,  into  which,  as  I  have  already  dated, 
the  circumftances  of  this  cafe  do  not  require  me  to 
enter.    It  may  be  important,  however,  to  fee  whether 
the  matter  has  complied  with  what  is  underftood  to  be 
the  ufual  practice  on  fuch  occafions.    It  does  not,  I 
think,  appear  that  any  permiflion  was  obtained  from 
the  governor,  Hylton.    The  fupercargo  fays,  upon 
his  crofs-examination,  "  that  he  came  on  more  on 
w  Saturday  the  fifth  inttant,  and  went  immediately  to 
"  the  government-houfe,  the  captain  taking  with  him 
"  the  papers  of  the  brig,  (he  does  not  fay  what  papers,) 
"  for  the  purpofe  of  mowing  them  to  the  governor,  if 
"  required;   that  while  the  captain  was  with  the 
"  governor,  he  remained  at  the  door  of  the  govern- 
"  mem  houfe."    Now  it  does  not  at  all  appear  what 
pafled  between  the  matter  and  the  governor ;  nor, 
indeed,  can  it  appear,  fince  the  witnefs  remained  at 
the  door  whiltt  the  interview  between  them  took  place; 
and  the  matter,  who  is  alone  competent  to  fpeak  to  the 
point,  has  not  been  examined.    The  fad,  however, 
is,  that  no  permiflion  to  land  the  goods  is  proved  to 
have  been  obtained.    The  witnefs  goes  on  to  (late, 
"  that  he  went  immediately  from  the  government- 
"  houfe  to  Mr.  M'Cormick,  for  the  purpofe  of  feeing 
"  him,  but  did  not  find  him;  that  Mr.  M'Cormick 
"  arrived  about  one  o'clock,  and,  after  delivering  the 
"  letters,  informed  him,  that  it  was  too  late  this  day 
"  for  the  cuftom-houfe,  as  it  was  then  (hutting  up/* 
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Here  I  have  again  to  lament  the  want  of  proper* 
information,  and  to  regret,  that  the  reafons  on  which 
jth,  the  judgment  of  the  Court  below  were  founded  have 
not  been  tranfmitted.    Many  points  of  local  informa- 
tion may  have  influenced  the  decifion  of  the  Judge  of 
that  court,  with  which  I  have  not  been  inftru&ed,  and 
which  are  wholly  out  of  the  view  of  this  Court.  I 
defire  the  commiflioners  of  the  cuftoms  may  be 
informed,  that  it  is  matter  of  anxious  expectation  with 
the  Court,  that  the  grounds  of  the  fentences  pro- 
nounced in  the  Vice-admiralty  courts,  and  appealed  to 
this  Court,  may  in  future  be  forwarded :  the  cafes 
of  this  kind  are  becoming  very  numerous,  and  are 
very  important  in  their  confequences.    It  is  dated,  that 
the  cuftom-houfe  was  fhut  up  at  one  o'clock:  That  this 
fliould  be  a  true  reprefentation  of  the  fa&,  appears  to 
be  highly  improbable ;  but  upon  the  truth  or  falfehood 
of  the  aflertion  it  is  xmpoflible  for  this  Court  to  decide. 
The  witnefs  Hylton  further  depofes,  "  that  he  went  tcf 
"  the  cuftom-houfe  on  Monday  morning,  about  nine: 
*c  o'clock,  accompanied  by  Mr.  M'Cormick  and  Cap- 
"  tain  M'Kie;  faw  there  a  gentleman,  whom,  he  has 
"  fince  been  informed,  was  a  Mr.  M'Lean,  a  nephew, 
"  as  he  is  likewife  informed,  of  the  collector  Dubois* 
<c  Mr.  M'Cormick  gave  him  an  unfigned  manifeft, 
"  obferving,  at  the  fame  time,  that  the  veflel  was  in 
"  a  leaky  fituation,  and  requefted  permiflion  to  land 
"  the  cargo  for  the  purpofe  of  repair.    After  looking 
"  over  the  manifeft,  he  replied,  that  fome  of  the 
*'  articles  would  not  be  admitted  to  be  landed ;  to 
"  which  the  captain  replied,  that  the  cargo  would  be 
"  in  great  danger,  and  would  receive  much  damage 
"  from  the  iituation  the  vellei  was  in.    Mr.  McLean 
*'  then  replied,  that  a  furvey  mud  be  held  on  the  veflel, 
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"  and  that  if  it  was  found  by  the  furveyors  report  The 
*'  abfolutely  neceflary  that  the  cargo  muft  be  landed  To*ToLA' 


"  to  enable  the  veflel  to  be  repaired,  that  a  permit  December 
"  would  then  be  granted  for  the  purpofe.    He  further  x8x1, 
"  afked  Mr.  M%Cormick  in  what  llores  the  cargo  would 
"  be  put  in,  who  replied,  in  any  ftores;  and  that  he 
"  would  be  fecurity  that  the  cargo  (hould  be  re-fhipped. 
"  they  then  left  him  for  the  purpofe  of  having  perfons 
"  to  furvey  the  veflel.    Captain  O'Zuill  and  Captain 
"  Little^  with  a  mafter-carpenter,  went  immediately 
on  board  the  brig,  when,  after  founding  ihe  pump, 
they  found  (he  leaked  a  great  deal ;  they  examined 
"  the  veflel,  but  were  not  able  to  difcovcr  the  leak. 
"  The  deponent  declares,   that  he  heard  Captain 
u  (TZuill  fay,  that  it  was  abfolutely  neceflary  the  cargo 
<c  mould  be  discharged,  in  order  to  difcovcr  where 
"  the  leak  was.    That  a  report  of  furvey  was  drawn 
"  up  by  Mr.  M'Cormick,  and  figned  by  the  two  cap- 
"  tains  and  carpenter;  he,  the  deponent,  faw  the 
"  report  in  the  hands  of  Mr.  Dubois  before  the  feizure 
"  took  place."    Now  I  cannot  think  it  fufficiently 
made  out  upon  this  evidence,  that  there  was  a  neceflity 
of  landing  the  cargo  in  confequence  of  the  damage 
fuftained  by  the  fhip.    Here  has  been  no  regular  fur- 
vey; no  appointment  of  furveyors  by  the  cuftom- 
houfe  or  the  court  of  vice-admiralty,  which  is  in  the 
habit  of  granting  commimons  for  that  purpofe.  The 
furveyors  were  fele&ed  and  appointed  by  the  matter 
himfelf;  nobody  knows  who  they  were,  or  to  what 
country  they  belonged;  they  might  be  mailers  of 
foreign  veflels,  who  left  the  ifland  before  the  caufe 
came  on  for  a  hearing. 

The  principal  circumftances  in  evidence  before  the 
Court  are  thefe :  that  the  fhip  arrived  with  a  mixed 
vol.  1.  k  cargo, 
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n»«       carpo,  confifling  in  part  of  prohibited  articles;  that 
ToKTotA.    fa  had  a  clearance  for  5/#  and  Stt  Cnix  only . 

that  the  matter  repaired  to  the  governor,  but  for  what 
purpofe  he  did  fo  does  not  appear ;  that  he  then  went 
to  the  cuftom-houfe  to  enter  the  cargo,  without  de- 
claring that  he  meant  the  fame,  or  any  part  thereof, 
for  re-exportation  ;  that  there  was  a  partial  and  private 
furvey  of  the  fhip  by  perfons  not  regularly  appointed. 
Such  circumflances  appear  to  lead  to  the  conclufion 
that  the  prerumption  of  law,  as  to  the  intention  of 
importing  thefe  goods  into  St.  Croix,  is  by  no  means 
oufted,  but,  on  the  contrary,  is  rather  confirmed. 
There  is  a  total  failure  of  proof  as  to  the  integrity  of 
the  tranfa&ion,  and  it  is  fufficiently  proved  on  the  part 
of  the  feizor,  that  it  was  the  intention  of  the  laders  of 
this  cargo  to  difpofe  of  it  at  St.  Croix.  Whether  the 
cafe  fet  up  by  the  claimants  would  (foppofing  it  to 
contain  the  true  account)  be  fuflicient  to  protect  the 
fhip  and  prohibited  goods  from  confifcation,  I  very 
much  doubt.  What  is  the  alledged  purpofe  for  which 
the  (hip  was  brought  to  St.  Croix?  Why,  merely  for 
the  purpofe  of  fhifting  her  papers,  and  obtaining  a 
frefti  clearance,  in  order  to  trade  with  St.  Domingo,  a 
revolted  colony  of  the  enemy ;  to  effect  that  through 
the  medium  of  a  BritiJJj  colony,  which  fhe  was  not 
permitted  to  do  by  the  regulations  of  her  own  country. 
Is  this  a  legitimate  ufe  of  a  Briti/h  colonial  port  ?  I 
think  not.  It  is  not  at  all  pretended,  that  they  came 
for  the  purpofe  of  fupplying  the  neceffities  of  the  ifland  ; 
for,  according  to  their  own  account,  they  were  only 
to  fell  as  much  as  was  neceflary  for  their  incidental 
expences.  There  is  another  circumftance,  which,  in 
my  opinion,  radically  afters  the  truth  of  the  pretence 
fet  up  by  the  claimants.    It  is  faid,  that  it  was  neceflary 
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to  come  to  St.  Croix,  in  order  to  obtain  a  clearance  The 
from  a  port  of  that  ifland.    Could  this  be  neceflary  Tortola. 
for  the  purpofe  of  obtaining  ad  million  at  Aux  Cayes  ?  December 
Can  I  for  a  moment  doubt  that  the  (hip  and  cargo      181  ** 
would  have  been  received  at  Aux  Cayes  without  objec- 
tion to  the  form  of  clearance  ?  1  am  clearly  of  opinion, 
that  this  is  a  tranfa&ion  void  of  all  faith,  and  I  (hall, 
therefore,  confirm  the  fentence  of  the  Court  below, 
condemning  the  fhip  and  the  prohibited  articles. 


SUCCESS,  Smith.  January  *8th, 

181a. 

'"PHIS  was  the  cafe  of  a  fliip  under  the  Swedijh  flag  ship  employed  in 
1   and  pafs,  laden  with  a  cargo  of  deals,  tar,  iron,  ?££fSf 
and  other  articles ;  and  captured  whilft  in  the  profe-  ^o^g"1 

'  *  *  moieties  to  a 

cution  of  a  voyage  from  Gottcnburgh  to  Malmo.    The  Steed*™*  two 
cargo  and  a  moiety  of  the  fliip  appeared  to  be  Swedijh  nw'p^cftidbj 
property,  and  the  other  moiety  to  belong  to  Britijh  l^fZ 
fubjeds.  Claims  were  given  on  behalf  of  the  refpe&ive 
owners,  for  the  whole  of  the  property,  as  protected 
"by  His  Majefty's  inftru£tion  of  the  aoth  of  June 
1810. 

r 

Judgment. 

Sir  W.  oY*//.-This  (hip  and  cargo  were  taken  on 
a  voyage  from  Gottenburgh  to  Mai  mo,  and  are  pro* 
ceeded  againft  for  a  breach  of  the  Order  in  Council 
of  the  7  th  of  January  1807,  by  which  the  intercourfe 
between  ail  ports  from  which  Britijh  (hips  are  excluded, 
is  prohibited.  On  the  part  of  the  claimants,  an  ex- 
emption from  the  operation  of  this  order  has  been  fet 
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sommi  U^  unc*er  a  kter  inftruttion  of  His  Majefty,  relative  to 
__1_L_  the  coafting  trade  of  Sweden. 

Unun-n,  a8th,  When  the  caufe  came  on  for  hearing  on  a  former 
,8n*  day,  fome  doubts  were  entertained  reflecting  the 
national  character  of  the  perfons  for  whom  this  pro- 
perty is  claimed  ;  but  an  enquiry  in  the  nature  of  fiuv 
ther  proof  has  been  made,  and  it  turns  out  that  the 
cargo  is  entirely  Swedi/h,  and  that  the  (hip  belongs  in 
moieties  to  a  Swede  and  two  Britijh  fubje&s.  The 
evidence  to  that  effect  appears  to  be  full  and  fatisfactory, 
and  indeed  it  is  agreed  on  all  fides,  that  the  real  cha- 
racter of  the  parties  is  to  be  taken  on  the  proof  now 
before  the  Court.  It  appears,  likewife,  that  the  veffel 
failed  under  the  Swedifh  flag  and  pafs,  and  that  the 
matter  is  a  Britijh  fubject,  who  has  been  admitted  a 
burgher  of  Kong-Elf  in  Sweden^  at  which  place,  how- 
ever, he  has  never  refided. 

Such  are  the  facts  of  the  cafe ;  and  the  queflion  is, 
how  far  this  fhip  thus  owned  and  navigated  is  to  be 
confidered  within  the  order  of  the  20th  of  June  18 10, 
paffed  for  the  purpqfe  of  protecting  Swedijh  veflels 
carrying  on  the  coafting  trade  of  Sweden.  Now  it  is 
a  known  rule  of  law,  that  when  parties  agree  to  take 
the  flag  and  pafs  of  another  country,  they  are  not  per- 
mitted, in  cafe  any  inconvenience  mould  afterwards 
arife,  to  aver  againft  the  flag  and  pais  to  which  they 
have  attached  themfelves,  and  to  claim  the  benefit  of 
their  real  character.  They  are  likewife  fubject  to  this 
further  inconvenience,  that  their  own  real  character 
may  be  pleaded  againft  them  by  others.  Such  is  the 
ftate  of  double  difadvantage  to  which  perfons  expofe 
themfelves  by  afluming  the  flag  and  pais  of  a  foreign 
ftate. 

The 
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The  point  on  which  the  captors  rely  for  condemna-  The 
tion  in  the  prefent  cafe  is,  the  legal  incapacity  of  the  Suc"g>8, 
claimants  in  their  real  character  to  carry  on  the  trade  in  January  »8th* 
which  they  had  engaged.    What  was  the  relative  l8u> 
fituation  of  Britijk  and  Swedijh  fubjects  at  the  time 
when  this  capture  took  place  ?    Sweden  had  iflued  a 
declaration  of  war  againft  this  country,  but  that  had 
not  been  echoed  by  any  counter-declaration  on  the 
part  of  Great  Britain ;  neither  had  the  Britijh  Go- 
vernment caufed  any  notification  to  be  made  to  its  own 
fubjects  re fpe cling  the  fad  of  the  Swedijh  proclamation. 
It  might,  perhaps,  be  a  queflion  of  fome  nicety,  to 
determine  how  far  this  unilateral  declaration,  not  acted 
upon  or  even  notified  to  them  by  the  government  of 
their  own  country,  would  affect  the  right  of  Britijh 
fubjects  to  carry  on  their  accuftomed  intercourfe  with 
the  ports  of  Sweden.    But  it  is  not  neceflary  for  the 
Court,  in  order  to  decide  upon  the  validity  of  the 
prefent  claim,  to  fay  what  would  be  the  effect  of  this 
ftate  of  things ;  for  the  queflion,  I  think,  may  be  con- 
fidered  as  refting  upon  other  grounds.    The  relative 
fituation  of  Britijh  fubjects  to  Sweden  muft  depend 
upon  the  Order  in  Council,  by  which  not  only  the 
countries  with  which  we  are  actually  at  war,  but  thofe 
alfo  from  which  the  Britijh  flag  is  excluded,  are  placed 
in  a  ftate  of  blockade.    The  blockade  which  has  thus 
been  impofed  is  certainly  of  a  new  and  extended  kind ; 
but  has  arifen  necefTarily  out  of  the  extraordinary 
decrees  ifTued  by  the  ruler  of  France  againft  the  com- 
merce  of  this  country,  and  fubfifts,  therefore,  in  the 
apprehenfion  of  the  Court  at  leaft,  in  perfect  jultice. 
What  then  is  the  fituation  in  which  Britijh  fubje&s  are 
placed  by  thefe  retaliatory  meafures  which  have  been 
reforted  to  as  a  defence  againft  the  injuflice  and  vio- 

s  3  knee 
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The       lencc  of  the  enemy  ?    Is  it  competent  to  them  to  trade 

StJCCE,s-     at  the  ports  thus  placed  under  blockade,  provided  they 


January  a8th,  can  by  any  means  elude  the  vigilance  of  the  govern- 
l8ia*  ment  of  that  country  in  which  the  ports  happen  to  be 
iituated?  I  am  of  opinion  that  they  cannot.  The 
meafure  which  has  been  reforted  to,  being  in  the  nature 
of  a  blockade,  mud  operate  to  the  entire  exclufion  of 
Britijh  as  well  as  of  neutral  (hips ;  for  it  would  be  a 
grofs  violation  of  neutral  rights,  to  prohibit  their  trade, 
and  to  permit  the  fubjects  of  this  country  to  carry  on 
an  unreftrictcd  commerce  at  the  very  fame  pons  from 
which  neutrals  are  excluded.  It  would  be  a  (hameful 
abufe  of  a  belligerent  right,  thus  to  convert  the  blockade 
into  a  mere  inftrument  of  commercial  monopoly ;  and 
for  this  reafon  Britijh  fubjects  have  not  been  permitted, 
except  under  fpecial  licence,  to  have  accefs  to  thofe 
ports  which  lie  under  an  interdiction  as  to  general 
trade.  Such  licences  have  been  occafionally  iflued  in 
cafes  of  regular  and  ordinary  blockades,  and  may  per- 
haps have  been  granted  with  greater  liberality  under 
that  impofed  by  the  Order  in  Council,  which  is  of  a 
peculiar  character,  and  neccflarily  requires  a  greater 
degree  of  modification.  But  in  no  cafe  has  an  inter- 
courfe  with  blockaded  ports  been  allowed,  except  a 
licence  has  been  firft  fpecially  granted  for  that  purpofe. 
It  has  been  defcribed  as  a  ftrange  and  abfurd  pro- 
ceeding, to  deprive  Britijh  fubjects  of  the  power  to 
trade  with  thefe  interdicted  ports,  when  the  very  effect 
intended  to  be  produced  by  the  Order  in  Council  was,  , 
to  compel  the  admiHion  of  Britijh  merchandize.  The 
object  of  the  Government  in  impofing  the  blockade 
has  been  truly  reprefented ;  but  that  object  mutt  be 
attained  through  the  general  privations  occafioned  to 
the  enemy,  pot  by  the  encouragement  of  the  trade  of 
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your  own  fubjects  to  the  exclufion  of  neutral  trade :  The 
a  contrary  mode  of  proceeding  might,  perhaps,  be 


attended  with  advantage,  but  it  would  not  be  a  legi-  January  «sth, 
timate  advantage,  fmce  it  is  inconfiftent  with  the  rights 
of  other  countries.    Thefe  confederations,  it  appears 
to  me,  difoofe  of  the  cafe  as  far  as  Britijh  interefts  are 
concerned. 

The  queftion  then  remains  as  to  the  other  moiety  of 
the  (hip,  which  has  been  claimed  for  a  Swedijh  fubject, 
and  which  is  now  admitted,  by  the  counfel  for  the 
captors,  to  belong  as  claimed.  It  has  been  contended, 
that  this  part  of  the  property  is  entitled  to  protection 
under  His  Majefty's  inftruction,  permitting  the  coafting 
trade  of  Sweden  to  be  carried  on  by  Swedijh  (hips. 
Many  orders  of  a  pacific  tendency  towards  Sweden, 
particularly  this  of  the  20th  of  June  1810,  have  been 
iffued  with  a  view  of  taking  off,  in  fome  degree,  the 
weight  which  would  otherwife  prefs  very  heavily  on 
the  commerce  of  that  kingdom.  The  fame  indulgence, 
however,  has  not  been  vouchfafed  to  the  navigation  of 
other  countries,  and  this  Court  has  no  power  of  ex- 
tending it  beyond  the  terms  of  the  order  by  which  it 
is  granted.  Is  this  then  to  be  confidered.  either  legally 
or  grammatically,  as  a  Swedijh  (hip  ?  Grammatically 
it  certainly  is  not : — the  Court  has  already  pronounced 
it  to  be  half  Britijh,  Nor  do  I  think  that  it  is  legally 
to  be  confidered  a  Swedijh  (hip,  fince  the  Swedijl)  flag 
and  pafs  under  which  it  was  failing  do  not  defcribe, 
but,  on  the  contrary,  difguife,  its  real  character.  A 
Swedijh  (hip  muft  be  Swedijh  in  toto,  without  any  inter- 
mixture of  other  interefts.  In  this  cafe,  a  fraction 
only  of  the  (hip  is  Swedijh,  and  I  do  not  know  that  a 
moiety  has  a  peculiar  privilege  over  any  «ther  fraction* 
fonfider  what  woul4  be  th$  effect  if  a  mere  Swedijh 

K  4  portion, 
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Tiit  portion,  however  fmall,  were  fufficient  for  thepurpofc 
8ucc",*  of  prote&ion  from  Britijh  capture ;  the  navigation  of 
January  a8:h,  the  whole  world  would  then  be  let  in  to  the  advan- 
tages  of  this  trade,  which  it  was  the  exprefs  intention 
of  the  Orders  in  Council  to  prohibit.  It  would  only 
be  neceflary  to  get  a  Swede  as  part-owner,  and  then 
an  American,  or  any  other  neutral,  would  beat  liberty 
to  engage  in  tjiis  courfe  of  trade,  and  the  blockade 
would  be  entirely  at  an  end.  I  am  of  opinion,  that 
only  fuch  (hips  as  are  entirely  Swedijh  are  entitled  to 
the  favourable  operation  of  the  inftrudkion  iflued  in 
June  1810,  and  I  am  therefore  under  the  neceffity  of 
pronouncing  the  condemnation  of  the  entire  (hip  and 
cargo. 


February  i8th,  VIXEN,  HuTCHINGS. 
1812. 

Navigation  law*,  '"THIS  veflel,  uncjer  American  colours,  failed  from 

^rmp^utlou  Baltimore  on  the  13  th  September  1806,  and  from 

io^JobI.  Norfolk  in  Virginia,  oh  the  26th  of  the  fame  month, 

badott—ifftntd  with  an  aflbrted  cargo,  confi fling  of  flour,  Eqfi  India 

intt ntiun  of  car*  ,  u      j«  u         '.U  c    .  C 

ryin*  them  vn  to  goods,  and  other  merchandize,  together  with  iixty-rour 
proved  —Gover-  boxes  of  fpecie,  bound  to  Barbados,  and  arrived  at 
CarJi/le  Bay  in  that  ifland  on  the  16th  October  \  when 
hwe  no  authority  the  Ipecie  and  cago,  fave  the  Eafi  Jndta  goods,  viz, 
utuTrf  p™?*  twenty  chefts  of  tea,  one  package  of  Madras  handker- 
^of^dZ  chiefs,  and  forty  bundles  of  nankeen,  were  landed, 
and  the  faid  Eajl  India  goods  remaining  on  board, 
were,  on  the  ill  November,  entered  and  cleared  as 
merchandize  ibr  the  Ifland  of  St.  Thomas,  On  the. 
3d  November  1806,  the  (hip  and  goods  were  feized  by 

Thomas 
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Thomas  Rocbford  comptroller,  and  Thomas  Spencer  The 

waiter  and  fearcher  of  His  Majefty's  cuftoms  for  the  Vl"y' 

port  of  Bridgetown,  as  a  forfeiture,  and  proceeded  February  18th. 
againft  in  the  Vice- Admiralty  Court  of  Barbadoes* 

An  information  was  filed  on  behalf  of  the  feizors, 
which  pleaded,  amongft  other  things,  as  follows,  viz. 
That  notwithftanding  a  certain  ad  made  and  pafled  in 
the  twelfth  year  of  the  reign  of  His  late  Majefty  King 
Charles  the  Second,  intituled  4<  An  ad  for  the  encou- 
"  raging  and  increafing  of  (hipping  and  navigation ;" 
alio  one  other  ad  made  and  pafled  in  the  fourteenth 
year  of  the  reign  of  His  faid  Majefty  King  Charles  the 
Second,  intituled,  "  An  ad  for  preventing  frauds  and 
"  regulating  abufes  in  His  Majefty's  cuftoms;"  alio 
one  other  ad  or  ftatute  made  and  pafled  in  the  fifteenth 
year  of  the  reign  of  His  faid  Majefty  King  Charles  the 
Second,  intituled  "  An  ad  for  the  encouragement  of 
M  trade;"  alfo  one  other  ad  or  ftatute  made  and 
pafled  in  the  feventh  and  eighth  years  of  the  reign  of 
His  late  Majefty  King  William  the  Third,  intituled 
"  An  ad  for  preventing  fraud  and  regulating  abufes 
"  in  the  plantation  trade ;"  alfo  one  other  ad  made 
and  pafled  in  the  feventh  year  of  the  reign  of  His  late 
Majefty  King  George  the  Firft,  intituled  <f  An  ad  for 
"  the  further  preventing  His  Majefty's  fubjeds  trading 
"  to  the  Eqft  Indies  under  foreign  commiffions,  and 
'*  for  encouraging  and  further  fecuring  the  lawful 
"  trade  thereto,  and  for  the  further  regulating  the 
c<  pilots  of  Dover ,  Deal,  and  the  IJle  of  Thanetf 
alfo  one  other  ad  made  and  pafled  in  the  fourth  year 
of  the  reign  of  His  prefent  Majefty,  intituled  "  An 
"  ad  for  granting  certain  dudes  in  the  Britijb  colonies 
"  and  plantations  ia  America,  for  continuing,  amend* 

1  "  ing, 
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The       M  ing,  and  making  perpetual  an  ad  patted  in  the  fixth 

1    "  year  of  the  reign  of  His  late  Majefty  King  George 

ftbrunry  ifch,  "  the  Second,  intituled  c  An  act  for  the  better ' 
"  fecuring  and  encouraging  the  trade  of  His  Majefty's 
"  fugar  colonies  in  America ,*  for  applying  the  produce 
"  of  fuch  duties,  and  the  duties  to  arife  by  virtue  of 
**  the  faid  act,  towards  defraying  the  expences  of 
**  defending,  protecting,  and  fecuring  the  faid  colo- 
**  nies  and  plantations ;  for  explaining  an  act  made  in 
"  the  twenty-fifth  year  of  the  reign  of  King  Charles 
<c  the  Second,  intituled  An  act  for  the  encouragement 
ct  of  the  Greenland  and  Eaftland  traders,  and  for  the 
"  better  fecuring  the  plantation  trade,  and  for  altering 
"  and  difallowing  feveral  drawbacks  on  exports  from 
"  this  kingdom,  and  more  effectually  preventing  the 
"  clandeftine  conveyance  of  goods  to  and  from  the 
"  faid  plantations,  and  improving  and  fecuring  the 
"  trade  between  the  fame  and  Great  Britain  j"  alfo 
one  other  act,  made  in  the  twenty-feventh  year  of  the 
reign  of  His  prefent  Majefty,  intituled  "  An  act  for 
"  allowing  the  importation  and  exportation  of  certain 
"  goods,  wares,  and  merchandizes,  in  the  ports  of 
u  Kingston,  Savanna  la  Mar,  Montego  Bay,  and  Santa 
H  Lucca,  in  the  I  (land  of  Grenada,  in  the  port  of 
"  Roffeau,  in  the  Ifland  of  Dominica,  and  in  the  port 
"  of  Najfau,  in  the  Ifland  of  New  Providence,  one  of 
"  the  Bahama  Iflands,  under  certain  regulations  and 
"  reftrictions alfo  one  other  act,  made  in  the  forty, 
fifth  year  of  the  reign  of  His  prefent  Majefty,  intituled 
"  An  act  to  consolidate  and  extend  the  feveral  laws 
M  now  in  force,  for  allowing  the  importation  and 
M  exportation  of  certain  goods  and  merchandize  into 
"  and  from  certain  ports  in  the  Weft  Indies  \*  and, 
notwithftanding  certain  other  acts  and  ftatutes  in  this 
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behalf  made  and  provided,  certain  goods  and  commo-  v*n« 
dities  of  the  produce  or  manufacture  of  the  Eaft  Indies  ; 
to  wit,  twenty  cherts  of  tea,  one  package  containing  February  %*±t 
ten  bundles  of  India  or  Madras  handkerchiefs,  forty 
packages  or  bundles  of  India  nankeen,  containing 
about  four  thoufand  pieces ;  and  fixty-four  boxes,  con- 
taining coin,  were  imported  and  brought  into  the  port 
of  Bridgetown,  in  this  ifland,  being  a  Weft  India  illand 
belonging  to  His  Majefty,  in  a  certain  fchooner  or 
veffel  called  the  Vixen,  from  a  port  in  the  United  States, 
the  fame  being  a  foreign  port,  the  faid  Eaft  India 
goods  and  coin  not  having  been  laden  on  board  the 
Vixen  at  any  port  of  the  United  Kingdom,  or  any  of 
the  colonies,  plantations,  or  territories,  belonging  to 
the  Crown  of  Great  Britain  ;  and  the  faid  fchooner  or 
veflel  not  being  owned  by  Britijh  fubje&s,  or  navi- 
gated according  to  fow ;  and  the  informants  having 
notice  of  the  illegal  actings  and  doings  aforefaid,  did, 
on  or  about  the  3d  of  November  1 806,  at  the  port  of 
Bridgetown  aforefaid,  feize,  as  forfeited,  the  faid 
fchooner  or  veflel,  with  the  boats,  tackle,  apparel, 
and  furniture,  together  with  the  cargo  on  board  her, 
which  faid  cargo,  together  with  the  faid  fchooner, 
ought  to  be  forfeited  and  confifcated,  according  to 
the  acts  and  ftatutes  aforefaid,  or  fome  or  one  of  them 
in  fuch  cafe  made  and  provided,  one-third  part  thereof 
to  the  ufe  of  our  faid  Lord  the  King,  one-third  part 
thereof  to  his  Honour  John  Spooner  Efq.  Prefident  and 
Commander  in  Chief,  as  aforefaid,  and  the  other  third 
part  thereof  to  the  informer,  and  prayed  that  the  fame 
might  be  forfeited  and  confifcated  accordingly. 

A  claim  was  given  by  the  matter  for  the  veflel  and 
fae  goo4s  on  board  her  at  the  time  of  the  feizurc,  as 
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v!£k      the  VOJXrty  ^  Gabriel  Wood  Efq.  defcribed  a  fubjed 
IXt"  '  -  of  His  Majefty,  and  late  His  Majefty's  Vice  Conful  for 
February  lgch,  Maryland-,  refiding  at  Baltimore,  and  there  carrying 
on  trade,  being  entitled  to  the  privileges  of  a  citizen 
of  the  United  States. 

The  claimant,  in  the  atteftation  in  fupport  of  his 
claim,  depofed,  that  the  faid  veifel  was  laden  at  Bal- 
timore, and  Norfolk,  in  Virginia,  with  an  afTorted  cargo 
of  flour  and  other  merchandize,  and  fome  fpecie,  in 
the  month  of  September  laft  paft,  with  which  fhe  took 
her  departure  from  Baltimore  aforefaid,  on  the  13th 
of  that  month  j  and  from  Norfolk  on  the  26th  of  the 
fame  month,  bound  for  Barbadoes,  and  arrived  in 
Carhjle  Bay  upon  the  16th  day  of  Offober  laft. 
That  on  the  17th  day  of  fame  month  the  veflel 
was  regularly  entered,  and  a  manifeft  of  the  cargo  of 
merchandize  and  fpecie  on  board  her  was  delivered 
into  the  cuftom-houfe  for  the  port  of  Bridgetown  and 
the  feveral  offices  of  the  ifland.    That  permiflion  was 
duly  obtained  from  his  honour  the  prefident,  as  alfo 
from  the  proper  officers  of  the  cuftoms,  for  landing 
fome  part  of  the  cargo  5  and  fuch  part  thereof  for 
which  permiflion  was  obtained,  and  which  was  men- 
tioned to  be  imported  in  this  ifland,  having  been  dis- 
charged and  landed  on  or  before  the  id  of  November 
laft  paft,  the  fchooner  duly  obtained  a  clearance  and 
licence  to  authorize  her  departure  for  the  Ifland  of 
St.  Tbmas,  which  was  regularly  figned,  as  weil  by 
Hew  Dalrymple  Efq.  His  Majefty's  collector  for 
the  port  of  Bridgetown,  as  by  the  laid  Tbitnat 
Rocbford  and  Thomas  Spencer,  or  fuch  other  ofbcers 
and  perfons  in  the  cuftom-houfe  as  are  authorized  and 
accuftomed  to  fign  clearances;  the  faid  veilel,  at  the 

time 
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time  of  fuch  clearance,  as  well  as  all  the  time  fhe  was 

.  .  Vixen. 

at  anchor  in  Carii/le  Bay,  having  on  board  and  intend- 


ing to  carry  away  the  faid  merchandize,  confiding  of  febnwyj^ 
Eafi  India  goods.  That  the  articles  of  merchandize 
mentioned  in  the  manifeft  and  clearance  of  the  faid 
veffel,  upon  her  entry  and  clearance  aforefaid,  con- 
fided of  twenty  chefts  of  tea,  one  package  of  Madras 
handkerchiefs,  and  forty  bundles  of  nankeens ;  and 
that  the  fame  were  entered  for  exportation  under  the 
head  of  forty  bundles  of  merchandize,  one  bale  ditto, 
and  twenty  fmall  boxes  ditto,  and  were  never  (unlefs 
the  fame  could  have  been  legally  effected)  meant  or 
intended  to  be  imported  into,  or  landed  at  Barbadoes ; 
but  were  intended  to  be  carried  away  in  the  faid  veffel : 
the  claimant  therefore  infifted,  that  there  was  no  import- 
ation whatever  of  all  or  any  of  the  articles  of  merchan- 
dize fo  entered  as  -aforefaid,  within  the  fpirit,  true 
intent,  and  meaning  of  all,  any,  or  either  of  the  faid 
recited  ads  or  ftatutes,  or  of  any  other  ad  or  flatute 
whatever,  and  that  there  was  not  any  intention  whatever 
to  defraud  His  Majefty's  revenue.  That  on  the  day  of 
the  arrival  of  the  fchooner  in  Carhjle  Bay,  to  wit,  on 
the  faid  16th  of  Oftober  laft  paft,  permiflion  was  applied 
for,  and  duly  obtained,  under  the  fignature  of  his 
Honour  Prefident  Spooner,  and  the  faid  Hew  DaU 
rymple  Efq.  collector  for  the  port  of  Bridgetown,  as 
he  had1  been  informed  and  believed^  to  land  fixty-four 
boxes  of  fpecie,  which  he  had  alfo  been  informed  and 
believed  were  procured  in  purfuance  of  a  contract 
entered  into  with  the  Commander  in  Chief  of  His 
Majefty's  forces  in  the  Weft  Indies,  for  the  accommo- 
dation and  fupply  of  His  Majefty's  faid  forces  j  and  the 
faid  fpecie  was,  by  virtue  of  fuch  permiflion,  landed 
accordingly.   That  the  faid  fpecie  did  not  form  or 

comprize 
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Tbn      comprize  any  part  of  the  cargo  on  board  the  faid 
fchooner  at  the  time  of  the  feizure,  the  fame  having 


JUruoryi&h,  been  landed  on  the  16th  of  Oclober.  That  the  faid 
l8lJ*  fixty-four  boxes  of  fpecie  were  landed  by  the  exprefs 
authority  cf  His  Majefty's  reprefentative  in  the  ifland, 
obtained  for  that  purpofe,  as  well  as  by  the  permiflion 
of  the  faid  collector  of  His  Majefty's  cuftoms  for  the 
port  of  Bnd^etoivn^  and  were  for  the  actual  fupply  of 
His  Majefty's  forces,  and  were  not  imported  in  contra- 
vention of  any  or  either  of  the  acts  or  ftatutes  mentioned 
in  the  information.  That  the  officers  of  His  Majefty's 
cuftoms.  previous  to  the  faid  vefiel's  having  ob- 
tained her  clearance,  well  knew  and  underftood  that 
the  articles  of  merchandize  mentioned  in  the  manifeft 
and  clearance  confifted  of  the  aforefaid  articles.  That 
as  all  the  tranfa&ions  relative  to  the  faid  fchooner  had 
been  open,  fair,  and  bond  fide,  and  no  fraud  or  col- 
lufion  whatever  intended  or  pra&ifed  by  him,  or  by 
any  perfon  or  perfons  interefted  or  concerned,  and  as 
no  breach  of  any  or  either  of  the  faid  ads  or  ftatutes 
had  been  committed,  or  ever  intended  to  be  com- 
mitted, he  fubmitted  to  the  judgment  of  the  Court, 
whether  the  faid  veiTel  and  cargo  ought  to  be  forfeited 
and  confifcated,  as  prayed  by  the  informants  in  the 
information. 

The  Judge  of  the  Vice- Admiralty  Court  at  Barba- 
dos rejected  this  claim,  and  condemned  the  veflel 
and  the  cargo  as  fpecified  in  the  information.  From 
this  fentence  an  appeal  was  profecuted  before  this 
Court. 

Judgment. 

Sir  JV.  Scott, — This  is  an  appeal  from  a  fentence  of 
the  Vice-Admiralty  Court  at  Barbadoes,  by  which  the 
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fhip  itfelf  and  the  goods  which  were  found  on  board  The 

it  at  the  time  of  feizure,  have  been  pronounced  fubject   VlXKM- 

to  condemnation.  It  appears  that  another  part  of  the  February  igtfc, 
cargo,  confifting  of  fome  gold  and  filver  coin,  had 
been  previoufly  landed,  with  the  permiflion  of  the 
governor,  for  the  payment  of  His  Majefty's  forces 
compofing  the  garrifon  of  the  illand.  There  feems 
alfo  reafon  to  fufpect  that  an  additional  quantity  of 
fpecie  had  been  put  on  more  for  a  different  purpofe, 
and  without  the  permiflion  of  the  governor,  fairly 
obtained.  However  that  may  have  been,  no  feizure 
was  made  of  the  coin  which  is  faid  to  have  been  thus 
improperly  landed,  nor  does  it  appear  to  have  been  at 
all  an  object  of  the  proceedings  in  the  Court  below. 
The  fact  was  not  there  in  iffue  between  the  parties,  fo 
as  to  put  the  claimant  on  his  defence,  and  to  give  him 
an  opportunity  of  explaining  the  fufpicious  appearances 
with  which  the  tranfaction  was  attended.  1  mall  there- 
fore difcharge  this  circum Ranee  entirely  out  of  my 
consideration,  and  not  fuffer  it  to  have  any  influence, 
either  directly  or  indirectly,  upon  the  judgment  of  the 
Court.  The  proceedings  in  this  place,  as  they  were 
in  the  Court  below,  are  confined  to  the  (hip  itfelf,  and 
to  the  goods  which  were  remaining  on  board  at  the 
time  when  the  feizure  was  effected.  Thefe  turn  out 
to  be  Eqft  India  goods,  confifting  of  twenty  chefts  of 
tea,  one  package  of  Madras  handkerchiefs,  and  forty 
bundles  of  nankeen  ;  and  it  is  on  account  of  the  illegal 
importation  of  thefe  goods,  that  the  articles  therri- 
felves  and  the  veffel  have  incurred  the  penalty  of 
confutation. 

It  has  been  afferted,  on  the  part  of  the  claimant, 
that  thefe  Eaft  India  goods  were  brought  to  the  ifland 
with  an  intention  of  carrying  them  on  to  St.  Thomas's, 
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The       and  that  they  were  actually  entered  at  the  cuftom-houfe 
V|>E*'     for  re-exportation,  at  the  time  when  the  feizure  was 


February  1 8th,  made.    The  Court  has,  upon  this  alleged  ftate  of 
,8ia'      fads,  been  called  upon  to  declare  its  opinion  upon  a 
very  important  point  of  law,  which  has  not  hitherto 
been  decided  by  the  authority  of  a  fuperior  Court, 
/  namely,  whether  it  be  lawful  for  Americans,  or  any 

other  foreigners,  to  bring  prohibited  goods  into  a  Bri- 
tijh  colony,  with  an  intention  of  re-exporting  them. 
But  in  order  fairly  to  raife  a  cafe  of  this  kind,  it  is 
hardly  neceflary  to  obferve,  that  there  mud  be  an  ab- 
fence  of  all  fraud,  and  a  clear  proof  of  an  intention  to 
re-export  the  prohibited  articles.  In  the  prefent  cafe, 
however,  it  is  admitted,  that  there  was  a  qualified 
intention  to  import  the  goods,  and  that  an  application 
was  actually  made  to  the  governor  for  his  permiffion 
to  land  them,  though  a  fair  and  ingenuous  difclofure  as 
to  their  qualities  was  withheld.  So  that  not  only  is 
there  want  of  proof,  applying  to  a  clear  intention  of 
re-exporting  the  goods,  but  there  is  even  an  avowed 
purpofe  to  import  them,  provided  the  permiffion  of 
the  governor  could  be  obtained.  The  Court,  there- 
fore,  is  not  placed  under  any  neceflity  of  giving  its 
opinion  on  the  abftratt  queftion  of  law ;  at  lead  there 
is  another  previous  queftion  to  be  determined,  how 
far  the  a&  done  with  an  intention  to  import,  if  per- 
miffion  could  be  obtained  for  that  purpofe,  is  to  be 
confidered  a  lawful  ad.  Now,  it  fo  happens,  that 
Eaft  India  goods  are  fubject  to  a  double  prohibition. 
The  importation  of  them  into  the  Britijh  colonies  is 
not  only  forbidden  by  our  navigation  and  colonial  laws, 
but  is  in  direct  oppofition  likewife  to  the  guarded 
rights  and  privileges  of  the  Eaft  India  Company.  The 
provifions  of  the  ftatute  by  which  the  ftri&nefs  of  the 

colonial 


Digitized  by  Google 


HIGH  COURT  OF  ADMIRALTY. 


colonial  fyftem  has  been  fomcwhat  relaxed,  are  limited  The 
and  fpecial.    A  difcretionnry  power  is  vefled  in  the  ]_ 


Crown  to  authorize  a  relaxation  with  refpect  to  the  February  i8ih, 
importation  of  fome  particular  articles,  and  this  power 
is  to  be  exercifed  by  an  Order  in  Council,  tranfmitted 
to  the  Governors  of  the  Weft  India  Iflands,  for  their 
guidance  and  direction.    But  the  governors  themfelves 
are  intrufted  with  ho  fuch  difcretionary  power :  they 
mud  look  to  the  text-law  only  as  contained  in  the 
order  iflued  by  His  Majefly,  and  are  not  at  liberty  to 
act  upon  their  own  frnfe  of  expediency  and  propriety. 
I  cannot  help  obferving,  that  the  fame  miftake  has 
prevailed  in  this,  as  in  a  former  cafe,  (the  Adams ,  Edwards,  2S9: 
Tubbs^)  refpecting  the  extent  of  a  governor's  authority 
to  permit  the  importation  of  prohibited  goods  into  the 
colonies  over  which  he  is  appointed  to  prefide.  It 
muft  be  underftcod  that,  unlefs  the  goods  are  enume- 
rated in  the  Order  in  Council  itfucd  for  that  purpofe, 
the  permiflion  of  the  governor  is  null  and  of  no  effecl ; 
and  that  it  is  as  penal  to  import  non-enumerated  goods 
under  his  authority  as  without  it.    Such  a  proceeding 
muft  be  placed  on  the  fame  fhelf  as  an  attempt  to 
import  the  goods  without  any  permiflion  whatever  ;  for 
a  permiflion  which  is  in  itfelf  null  and  void,  is  in  fact  no 
permiflion  at  all.  Neither  can  the  claimant  Ihelter  him- 
felf  under  an  aflerted  ignorancewith  refpect  to  the  extent 
of  power  veiled  by  law  in  the  governor.  Parties  coming 
to  trade  in  any  country  are  bound  to  know  the  laws 
of  that  country ;  nor  can  they  be  permitted  to  plead 
ignorance  of  one  part  of  the  law  more  than  of  another. 

If  the  cafe  reftcd  here,  I  am  clearly  of  opinion, 
there  would  be  fuflicient  caufe  of  condemnation: 
but  this  is  putting  it  on  much  too  narrow  a  ground ; 
for  looking  to  the  circumltances  of  the  cafe  and 
vol.  1.  1-  die 
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Thi  conduct  of  the  parties,  I  muft  fay,  that,  in  my 
.  apprehenfion,  they  fufliciently  difclofe    a  finifter 

February  18th,  purpofe.    I  can  by  no  means  admit  the  juftice  of  the 
reprefentation  made  by  the  counfel,  that  there  was  an 
abfence  of  all  attempt  to  deceive  the  government,  and 
to  evade  the  laws  of  the  country.    For  what  would 
have  been  the  conduct  of  the  parties  on  fuch  a  fuppo- 
fition  ?  There  muft  necerTarily,  in  that  cafe,  have  been 
a  full  and  candid  difclofure  refpe&ing  the  quality  of 
the  goods,  and  an  avowal  from  the  firft  of  an  ulterior 
deftination  to  St.  Thomas.    But  the  fad  of  a  deftination 
to  that  iiland  is  not  mentioned  in  any  of  the  ihip's 
papers ;  it  is  not  averred  in  the  claim,  nor  is  it  fpoken 
to  by  the  mafter  upon  his  examination.    In  his  anfwer 
to  the  interrogatories  which  have  been  addreiTed  to 
him,  he  ftates,  fimply,  that  the  vefiel  was  bound  for 
Barbadoes9  and  the  aflerted  intention  of  proceeding  to 
£/.  Thomas  only  comes  out  when  the  application  to  the 
governor  for  permiffion  to  land  thefe  goods  had  proved 
unfuccefsful,  and  when  it  became  neceffary  to  fix  upon 
fome  place  of  deftination  in  order  to  obtain  a  clearance. 
It  muft  be  obferved  alfo,  that  the  (hip  had  pafTed  the 
Ifland  of  St.  Thomas  in  the  courfe  of  her  voyage  to 
Barbadoes,  which  fact  is  hardly  confiftent  with  an  ori- 
ginal intention  of  importing  the  goods  into  the  former 
ifland.    Then  how  are  the  goods  chara&erized  ?  In 
the  petition  which  was  prefented  to  the  governor,  for 
the  purpofe  of  obtaining  permiflion  to  land  them,  they 
are  not  reprefented  as  Eaji  India  goods,  but  are  de- 
fer ibed  under  the  general  name  of  merchandize.  The 
mafter  alfo,  as  it  appears  to  me,  has  been  guilty  of 
putting  a  falfe  face  upon  things.    He  has  fworn  that 
the  entry  made  at  the  cuftom-houfe  contained  "  a  juft 
"  report  of  the  fhip,  and  a  true  account  of  the  lading, 

"  with 


Digitized  by  Google 


f 


HIGH  COURT  OF  ADMIRALTY.  14; 

"  with  the  particular  marks,  number,  quantity,  qua*  The 

"  litfy  and  property,  of  all  the  goods  and  merchan-  . 

"  dizes  in  the  faid  ftiip,  to  the  beft  of  his  knowledge  February  i8th, 
"  and  belief."    Now  is  there  any  fpecificadon  of  thefe 
particulars  contained  in  the  entry  ?    Quite  the  con- 
trary.   No  part  of  the  cargo  is  entered  as  confiding  of 
Eafi  India  goods,  which  are  known  to  be  univerfally 
prohibited  ;  but  thefe  goods  are  ftill  defcribed  under 
the  general  name  of  merchandize^  of  which  fome 
articles  are,  by  law,  admiflible,  and  others  prohibited. 
The  mafter  himfelf  profefles  a  perfect  ignorance  as  to 
the  fad  of  there  being  any  Eaft  India  goods  on  board. 
He  fays,  "  that  forty  bundles,  one  bale,  and  twenty 
"  packages  were  put  on  board  the  faid  fchooner  at  the 
"  port  of  Baltimore ',  in  the  United  States  of  America* 
u  fome  time  in  the  month  of  Augufi  or  September  laft 
"  paft ;  but  the  contents  of  the  fame  being  entered  as 
"  merchandize  generally,  this  deponent  cannot  fet 
"  forth  whether  the  fame  were  Eajt  India  goods  or 
"  not.'*    He  further  fays,  that  "  he  cannot  fet  forth 
"  whether  the  perfon  to  whom  the  faid  goods  were 
"  configned  had  any  intention  of  landing  them 
though,  in  another  part  of  his  evidence,  he  admits, 
"  that  he  has  heard  permiflion  was  prayed  his  Honour 
"  the  Governor,  that  leave  mould  be  granted  to  land 
"  the  articles  of  merchandize,  which  permiflion  he 
M  has  heard  was  not  granted.'*    The  converfation 
which  took  place  between  the  mafter  and  Mr.  Kiliike//jtf 
a  fearcher  in  the  port  of  Kingston,  furnifiies  another 
ground  of  fufpicion.    The  mafter  fays,  "  that  he  him- 
*  felf  cleared  out  the  faid  fchooner  at  the  cuftom-houfc, 
"  Bridgetown  /   that  a  gentleman  of  the  cuftoms, 
"  whofe  name  deponent  docs  not  recollect,  alked  him 
"  concerning  a  cheft  of  tea  on  board  the  faid  fchooner, 
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The  "  but  deponent  does  not  recollett  that  the  faid  gentle- 
t  VlXKS'     "  man  queftioned  him  at  all  concerning  Eaft  India 


February  i8th,  "  goods  which  might  have  been  on  board,  nor  did 
l8li*      "  deponent  fay  any  thing  of  any  kind  of  Eafi  India 
"  goods  whatfoever  on  board  the  faid  fchooner." 
Mr.  Killikeliy  has  likewife  been  examined  upon  this 
point,  and  he  gives  a  very  different  account  of  what 
paffed  between  the  mafter  and  himfelf.    He  fays, 
4i  that  he  enquired  particularly  of  the  faid  Samuel  Hut- 
"  clings,  whether  he  had  not  any  more  tea  or  any 
u  Eaft  India  goods  on  board  ;  to  which  he  anfwered, 
<£  that  he  had  only  brought  that  qnarter-cheft  of  tea 
"  for  private  ufe,  and  that  lie  had  not  another  ounce 
"  of  tea  on  board,  nor  did  he  know  of  any  Eaji  India 
"  goods  being  on  board  the  faid  fchooner."  Now 
how  could  the  matter  take  upon  himfelf  to  make  this 
aflertion,  which  is  quite  inconfiftent  with  his  averred 
ignorance  of  the  contents  of  thefc  packages.    In  his 
communication  with  this  gentleman  he  afferts  pofi- 
tively,  and  without  referve,  that  he  had  not  an  ounce 
of  tea  nor  any  Eajl  India  goods  on  board,  and  it  turns 
out  that  he  had  twenty  chefts  of  tea  and  a  large  quan- 
tity of  Eafi  India  goods.    Here  is  likewife  another 
converfation,  which  it  is  difficult  to  reconcile  with 
good  faith  in  the  parties ;  I  allude  to  what  pafled  be- 
tween Mr.  Cavan,  the  confignee  of  the  cargo,  and 
Mr.  Dalrymplc,  the  collector  of  the  cuftoms.  Dal- 
rympk  fays,  that  "  Mr.  Cavan  followed  him  out  of 
"  the  cultom-houfe,  and  forced  a  converfation  upon 
•c  him  as  a  private  gentleman  and  a  man  of  honour." 
One  does  not  very  well  underftand  how  a  perfon  in 
an  official  fituation  can  be  confidered  to  ad  as  a  gentle- 
man and  a  man  of  honour  in  fuffering  himfelf  to  be 
made  the  depofitory  of  private  fecrets,  that  might  con- 
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cern  the  execution  of  his  public  duty.    He  goes  on  to 
lay, "  Mr. Cavan  informed  him,  that  the  goods  on  board 
"  the  Vixen,  uudcr  the  name  of  merchandize,  were  Eqfi  Fdnuarjt  18th, 
"  India  goods,  and  that  he  meant  to  petition  the  go- 
"  vernor  to  allow  the  landing  the  fame ;  the  deponent 
"  laid,  (and  very  properly,)  that  if  his  Honour  did  grant 
a  the  petition,  deponent  was  bound,  by  his  orders, 
"  to  oppofe  their  being  landed."    Dahymple  further 
dates,  **  that  he  was  no  otherwife  apprized  of  thefe 
"  being  Eafi  India  goods  on  board  than  from  the 
"  information  given  him  by  Mr.  Cavan,  in  the  con- 
"  verfation  that  palTed  between  him  and  the  deponent 
"  previous  to  his  clearing  the  fchooner  for  St.  Thomas, 
"  and  which  converfation  the  deponent  had  reafon  to 
"  doubt,  as  the  declaration  on  oath  of  the  maftcr  was 
"  much  more  to  be  depended  upon  than  the  private 
"  \yord  of  Mr.  Cavan  ;  that  the  deponent  did  fign  a 
"  permit  for  landing  the  goods  as  granted  by  the  pre- 
"  fident,  for  which  he  received  the  ufual  fee  as  paid 
"  by  Mr.  Cavan  on  permits  \  that  by  the  captain's 
"  oath,  on  clearance,  the  ground  of  feizure  did  not 
"  exift,  he  having  fworn  that  he  had  on  board  twenty 
"  boxes,  one  bale,  and  forty  bundles,  of  merchan-  . 
"  dize ;  that  by  the  word  of  Mr.  Cavan  deponent  had  ^ 
"  reafon  to  believe  fuch  ground  of  feizure  did  exift, 
"  but,  as  he  has  previoufly  ftated,  the  oath  of  the 
"  captain  did  away  with  the  word  of  Mr.  Cavan.'* 
Now  here  again  it  is  not  eafdy  to  be  underftood  how 
the  cuftom-houfe  officer  arrived  at  this  conclufion. 
The  mafter  had  fworn  that  he  had  thefe  packages  on 
board,  defcribing  the  contents  of  them  as  merchandize 
generally,  without  making  any  fpecific  ftatement  of 
the  quality  of  the  goods,  and  Mr.  Cavan  hadexprefsly 
ftated  that  they  confided  of  Eafl  India  goods.    I  pro- 
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tw       fefs  that  I  am  quite  at  a  lofs  to  know  how  Mr.  DaU 
Y'TKy'     rympk,  could  have  confidered  this  oath  of  the  matter 


Mn..n  iStk,  as  oppofed  to  the  declaration  of  Mr.  Cavan.  But 
1,1  *      fuppofing  the  conduct  of  the  cuftom-houfe  officer  to 
have  been  indulgent  towards  the  parries,  that  will  not 
alter  the  nature  of  the  cafe,  or  entitle  them  to  any 
relief  from  the  penalties  infli&ed  by  the  ftatute.  De 
Wolfe \  the  perfon  who  carried  up  the  petition  for  the 
permit,  fays,  "  that  he  gave  the  faid  petition  or  paper 
u  to  Mr.  Walroud*  the  fecretary  to  his  Honour  the 
"  Prefident,  who  did  prefent  the  fame  to  his  Honour 
11  the  Prefident  for  his  perufal,  faith,  that  in  a  fhort 
M  time  Mr.  Walroud  returned  to  deponent,  and  in- 
c<  quired  particularly  what  thofe  articles  were  which 
«•  were  in  the  petition  fo  prefented  for  his  Honour's 
•*  perufal  ftated  to  be  merchandize;  deponent  anfwered, 
"  that  he  could  not  tell ;  that  fome  further  converfa- 
44  tion  then  took  place  between  him  the  deponent, 
"  and  Mr.  Walroud^  but  what  may  have  been  the 
"  particular  words  thereof  he  cannot  pofitively  affirm  ; 
44  that  he  believes  he  might  have  faid  to  Mr.  Walroud* 
"  that  fuch  merchandize  confifted  of  kickfhaws,  or 
44  trifles  lor  the  ladies,  though  he  does  not  pofitively 
«  recollect."    The  petition,  it  appears,  was  again 
prefented  ;  but  the  witnefs  fays,  "  the  Prefident  would 
•«  not  allow  the  landing  of  the  faid  merchandize, 
11  becaufe  he  had  reafon  to  believe  that  it  confifted  of 
44  EdJI  India  goods,  which,  if  permitted  to  be  landed, 
'*  would  injure  the  Britijh  mercantile  intereft."  Now 
how  can  it  be  faid  that  the  conduct  of  the  parties  in 
thiv,  or  indeed  in  any  part  of  the  tranfa&ion,  has  been 
open  and  ingenuous  ?    The  fadt  of  there  being  Eafl 
Mia  goods  on  board  has  been  difguifed  as  far  as  it 
wan  pulttble  to  difguife  it,  and  an  attempt  has  been 
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made  to  pracWe  an  impofition  on  thofe  who  had  a  The 
right  to  require  a  full  and  true  difclofure  of  every  par-  Vlxts' 
ticular.  At  lad,  the  petition  being  rejected,  a  clear-  February  i8th, 
ance  is  applied  for  and  obtained,  and  hence  it  has  x8is' 
been  argued  that  the  offence  was  purged.  But  a 
change  of  purpofe,  fuppofing  the  fincerity  of  the 
change  to  be  clearly  eftablifhed,  would  not  relieve 
from  the  penalties  of  the  law,  fmce  the  offence  had 
been  already  confummated  by  bringing  the  goods 
within  the  harbour  with  the  intention  of  importing 
them  under  a  permiflion,  which  could  not  in  any  way 
have  legalized  their  importation.  The  fincerity  of  the 
change  of  purpofe,  however,  is  rendered  fomewhat 
doubtful  by  the  fubfequent  conduct  of  the  parties. 
The  veffel  had  already  lingered  three  days  fince  the 
clearance  was  obtained,  and,  it  mould  feem,  would 
have  lingered  a  fourth,  Mr.  Cavan  himfelf  admitting 
that  the  (hip  was  not  to  have  failed  on  the  day  the 
feizure  was  effe&ed.  There  is  another  fad  in  the 
cafe  by  no  means  calculated  to  remove  the  impreflion 
which  has  been  made  upon  the  mind  of  the  Court. 
The  removal  of  the  goods  from  that  part  of  the  fhip 
in  which  they  had  been  originally  flowed,  is  a  cir- 
cumftance  productive  of  fufpicion,  upon  which  no 
iatisfca&ory  explanation  has  been  given.  I  am  of  opi- 
nion that  the  fentence  of  the  Court  below  mult  be 
affirmed  with  cofts  againfi  the  appellants. 
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4"? 3*h»  BEAVER,  Jones. 

I  SI  1. 

A  ^ri/i>ft  built  rJ*HIS  (hip,  under  Britijh  colours,  was  feized  in  the 
tol;»re^n.?biit        P°rt  of  Quebec,  and  together  with  her  cargo  pro- 

mftlflX  Ceeded  againft  for  a  breach  of  the  navi>T:ltion  laws#' 
lubie  to  con-     The  alleged  ground  of  forfeiture  was  an  illegal  importa- 

demnatbn  for        .         r  i     •  n  ^  • 

imponine  goods  tion  or  goods  into  a  Britiih  colony  on  board  a  foreign 

into  a  "Brilifh        n  •  •  •  •  i 

colony,  and  the   mip ;  tne  libel  charging  that  this  vefTcl  did  not  belong 

beion2hlT«fdif-  ^on"  fi^e  to       ^rlt,P  merchant  by  whom  {he  was 

fercm  pcrfow,  claimed,  but  to  fome  American  citizens  to  whom  (he 

a  perft-ct  igno-  had  beer,  transferred  before  the  commencement  of  the 

Pr^Tl*  P««fcnt  voyage. 

lhare  the  6me 

fatc-  Judgment. 

'Uo^Vi'/;1*'  Sir  JT.  5^/.— This  is  a  queftion  arifing  upon  a 
'sg  3'c%°'  revenue  proceeding,  founded  upon  the  illegal  importa- 
tion of  articles  in  a  foreign  fliip  into  a  Britijh  colony. 
The  libel  contains,  in  one  count,  a  general  plea  that 
the  fliip  was  foreign  owned  ;  and  the  other  counts 
ftate  forma  et  modo  the  transfer  from  the  Britijh  to  the 
American  owner. 

It  has  been  contended  in  argument,  that  it  is  necef- 
fary  to  prove  the  ivhole  of  this  information  ;  but  I  am 
of  opinion  that  it  will  be  fufficient  if  the  fact  pleaded  in 
the  general  count  only  be  eftabliflied  in  proof.  It  has 
been  faid,  too,  that,  in  this  cafe,  as  in  a  criminal  pro- 
ceeding, it  is  incumbent  on  the  profecutor  to  prove  the 
truth  of  his  charge ;  but  the  aflertion  is  not  correct, 
40.3  e.i5.f45.  for  the  law  has  provided  that,  in  cafes  of  revenue  pro- 
ceedings, the  onus  proband:  is  to  lie  on  the  claimant, 
and  not  on  the  feizor ;  and  this  does,  I  think,  make 
a  fubftantial  difference  between  criminal  and  revenue 
proceedings.  At  all  events,  and  taking  it  without  re- 
ference to  that  pofnive  rule,  it  mull  be  admitted  that 

nothing; 
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nothing  more  can  be  required  of  the  public  profecutor     ^' The 


than  that  he  fhould  make  out  a  prima  facie  cafe,  and 
then  the  burthen  of  proof  is  thrown  on  the  other    jtimi  18th, 
party.  181  a* 

It  is  clear  that  there  exifted  in  Shaw,  the  Britijh 
owner  at  Quebec ,  an  intention  to  fell,  and  in  Robin/on 
and  Hart/borne  of  New  York  to  purchafe  this  fhip, 
and  that  they  purpofed  the  fale  fhould  take  place  at 
Quebec.  It  appears  that  a  notary  was  employed  to 
draw  a  bill  of  fale,  and  that  application  was  made  to 
the  cuftom-houfe  officer  refpe&ing  the  regifter,  but 
finding  the  transfer  could  not  legally  take  place  there 
in  the  manner  in  which  it  was  intended,  the  affair  was 
abandoned  ;  but  it  was  abandoned  in  form  only :  the 
intention  of  purchafe  and  fale  continued,  and  the  fub- 
ftance  of  the  contract  was  actually  carried  into  effect 
at  Quebec,  for  the  payment  was  there  maue,  and  the 
entire  management  of  the  fhip  was  there  transferred  to 
Robinfon  and  Hat  tjhorne^  who  appoint  the  matter  and 
give  directions  for  the  voyage.  The  mafter,  too,  fails 
with  a  full  impreffion  that  the  veffel  was  to  be  delivered 
up  to  the  purchaftrs  at  New  York. 

It  is  faid,  that  Mr.  Shaw  of  Quebec  has  claimed  the 
fhip  as  his  own  property,  and  it  is  true  that  he  has 
done  fo,  but  he  has  made  no  affidavit  in  fupport  of 
his  claim.  Nor  can  this  omiflion  have  arifen  from 
mere  inadvertence  on  his  part,  for  the  circumftance  is 
brought  to  his  obfervation  at  the  time,  in  the  replica- 
tion of  the  feizors,  where  the  want  of  an  affidavit  is 
noticed,  and  an  objection  is  taken  on  that  account  to 
the  admiffibility  of  the  claim. 

The  Court  having  got  fo  far  as  to  find  that  there 
was  a  contract,  payment,  and  delivery,  has  a  right  to 
call  upon  the  parties  to  fhew,  in  the  clearefl  manner, 

that 
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that  there  was  not  a  complete  transfer  of  the  property. 
It  has  a  better  right  to  do  fo,  fmce  the  caufe  was  ori- 
Apni  *8th.  ginally  tritd  where  Mr.  Shaw  himfelf  was  refident,  and 
muft  have  known  to  what  point  the  attention  of  the 
Court  was  directed.  If  the  intended  contract  had  gone 
off  altogether,  there  muft  have  been  fome  correfpon- 
dence  between  him  and  Robin/on  and  Hartjborne  with 
refped  to  the  difappointment  j  and,  if  he  acquiefced 
in  this,  there  muft:  have  been  a  further  correfpondence 
refpeding  the  account  of  freight  and  the  outfit  and 
employment  of  the  veffel.  Now  there  is  no  fuch  cor- 
refpondence, there  were  no  fuch  accounts  paffing 
between  them,  nor,  as  far  as  it  appears,  any  commu- 
nication whatever.  Out  of  tendernefs  to  the  cargo, 
which  may  be  affected  by  the  character  of  the  fhip, 
the  Court  felt  a  difpofition  not  to  fhut  out  any  further 
proof  which  the  parties  might  have  been  able  to  adduce 
in  fupport  of  their  trlaim ;  but  I  am  now  told  that  no 
further  evidence  will  be  offered,  and  this  I  think 
decifive  of  the  point  that  the  fhip,  though  oftenfibly 
Britijb,  is  in  reality  American  property.  As  the  Navi- 
gation Ad  confines  the  colonial  trade  to  Britijh-onmed 
as  well  as  Britijh-buili  veiTels,  I  mufl  affirm  the  fen- 
tence  of  the  Court  below,  condemning  the  fhip. 


With  refped  to  the  cargo,  which  belonged  to  dif- 
ferent perfons,  and  was  fhipped  under  a  perfect  igno- 
rance of  the  transfer  of  this  veffel,  it  was  attempted  to 
draw  a  diftindion  favourable  to  the  interefts  of  the 
owners. 

- 

Court. — I  (hall  take  fome  little  time  to  confider  this 
cafe,  for  it  appears  to  me  to  be  one  not  only  of  igno- 
rance, but  of  alxnoft  invincible  ignorance  j  I  really  do 

not 
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not  fee  how  it  was  poffible  for  the  Britijh  (hipper  to  The 
find  out  the  true  character  of  this  veffel.  Very  long  BgAVfcit* 
difcuflions  and  very  long  proceedings  have  been  found  jpnt  *8th, 
neceflary  in  order  to  enable  this  Court  to  come,  at  laft, 
to  the  conclufion  that  this  fliip  is  not  Britijh  property, 
and  it  is  very  difficult  to  fay  how  this  difcovery  could 
have  been  made  by  the  Britijh  fhipper.  One  cannot 
help  feeling  that,  in  cafes  of  this  kind,  innocent  parties 
may  be  expofed  to  great  hazard  and  inconvenience* 
At  the  fame  time  it  muft  be  recollected,  that  the  navi. 
gation  laws  are  of  great  and  momentous  importance, 
and  very  inflexible  in  their  nature.  The  penalties 
impofed  by  them  may  indeed,  in  fome  inftances,  fall 
hard  upon  individuals  who  have  been  no  parties  to  the 
fraud,  but  the  national  benefit  muft  take  precedence 
of  the  profits  of  individuals.  The  law  prefumes,  too, 
that  the  party  damnified  has  a  remedy  againft  the 
author  of  the  mifreprefentation  by  which  his  lofs  may 
have  been  occafioned ;  and  though  it  may  fometimes 
happen  that  the  perfon  from  whom  the  remedy  is  to 
be  fought  is  not  in  point  of  folvency  able  to  make 
fatisfa&ion,  ftill  that  ciicumftance  can  make  no  dif- 
ference in  the  legal  principle,  which  remains  unfhaken. 
It  muft  likewife  be  obferved,  that  it  will,  in  many 
eafes,  be  a  matter  of  great  difficulty  for  the  Court  to 
find  out  what  is  ignorance  and  what  is  not,  fince  the 
lame  courfe  of  proceeding  may  be  ufed  in  difhonefi: 
cafes  and  for  difhonefl  purpofes.  The  abufe  that  may 
arife  from  a  toleration  in  one  inftance  may  prove 
extremely  injurious  to  the  navigation  of  the  country, 
and  foreign  (hips  may,  to  a  very  ^reat  extent,  have  a 
colourable  Britijh  character  affixed  to  them  for  the 
purpofe  of  intruding  themfelves  into  a  courfe  of  navi- 
gation which  the  national  policy  mod  ftri&ly  prohibits 
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The  any  but  Britijh  {hips.  Ir  is  poflible  that,  upon  thefc 
"2;       grounds,  the  Court  may  find  it  neceflary  to  come  to 


jprii  a&h,    a  conclufion  different  from  that  which  its  own  private 
l8ia*      feelings  might  fuggeft. 

May  utfc,  On  a  Jubfcquent  day  Judgment  refumed. 

jjle  fu5^ance  0f  tnjs  cafe  jSj  that  the  goods  were 

imported  from  Halifax  into  Quebec  in  a  (hip  oftenfibly 
Britijb,  but  not  bond Jide  owned  by  Britijh  fubjects. 
1  have  had  occafion,  on  a  former  day,  to  confider 
what  the  character  of  the  mip  really  was.  She  was 
failing  under  the  Britijl)  fi.ij,  and  was  manned-  by  a 
Britijh  crew,  but,  in  truth,  had  been  transferred  by 
fale  to  American  citizens,  and  was  unlawfully  ufurping 
the  privilege  of  a  Britijh  {hip.  The  qucft  ion  is,  whe- 
ther the  cargo  is  liable  to  condemnation  on  the  ground 
cf  having  been  illegally  imported  on  board  this  Ame- 
rican {hip.  There  are  circumitanccs  in  the  cafe  that 
would  induce  the  Court  to  regard  it  in  the  mod  favour- 
able light,  and  to  ftrctch  as  far  as  poflible  to  give 
relief  to  the  owners  of  this  cargo.  The  parties  have, 
I  think,  made  out  a  cafe  of  ported  innocence  of  inten- 
tion. The  (hip  failed  under  Britijh  colours,  was 
manned  with  a  Britijh  crew,  and  had  been  cleared  as 
Britijb  by  a  Court  of  Admiralty  at  Halifax,  The 
Ihippers,  therefore,  had  no  reafon  to  entertain  a  fuf- 
picion  rhat  (he  was  not  in  every  refpecl  a  BritiJ/j  veffel. 
Under  thefe  circumftances  it  is  impofiible  not  to  feel 
a  defire  to  relieve  them  from  the  penalties  affixed  by 
law  upon  cafes  of  illegal  importation ;  but,  at  the 
fame  time,  no  door  mult  be  left  open  for  the  violation 
of  the  high  intereils  which  the  navigation  ad  was 
i*Car.4.c.i8.  inrended  to  protect.  The  acl  begins  in  a  very  folemn 
manner—*"  For  the  increafe  of  (hipping  and  encou- 

"  rageuient 
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c<  ragement  of  the  navigation  of.this  nation,  wherein,  T^e 
under  the  good  providence  and  protection  of  God, 


"  the  wealth,  fafety,  and  (trength  of  this  kingdom  is  M<rj 
"  fo  much  concerned."    It  then  goes  on  to  enact, 
that  "  no  goods  or  commodities  whatfoevcr  fhall  be 
"  imported  into,  or  exported  out  of  any  lands,  iflands, 
"  plantations,  or  territories,  to  His  Majefly  belonging, 
"  or  in  His  poflcflion,  or  which  may  hereafter  belong 
"  unto  or  be  in  the  pofleflion  of  His  Majefly,  His 
"  heirs  and  fucceflbrs,  in  AJia,  Africa,  or  America^  in 
"  any  other  fhip  or  fhips,  veflel  or  veflels  whatfoever, 
"  but  in  fuch  mips  or  veffels  as  do  truly  and  without 
"  fraud  belong  only  to  the  people  of  England  or 
u  Ireland,  or  town  of  Berwick-upon-Tweed >  or  are  of 
"  the  built  of  and  belonging  to  any  of  the  faid  lauds, 
"  iflands,  plantations,  or  territories,  as  the  proprietors 
"  and  right  owners  thereof,  and  whereof  the  mafler 
"  and  three-fourths  of  the  mariners,  at  leaft,  are  Eng- 
"  li/h9  under  the  penalty  of  the  forfeiture  and  lofs  of 
"  all  the  goods  and  commodities  which   fhall  be 
"  imported  into,  or  exported  out  of  any  of  the  afore- 
"  faid  places  in  any  other  fhip  or  veflel,  as  alfo  of  the 
(hip  or  veffel,  with  all  its  guns,  furniture,  tackle, 
ammunition,  and  apparel."    Now,  it  is  proper  here 
to  confider  upon  whom  is  hid  the  obligation  which 
this  law  impofes ;  and  I  think,  by  the  true  conftruc- 
tion  of  the  firft  feci  ion  of  tins  act,  that  it  is  laid  upon 
the  owners  of  the  goods,  and  not  upon  the  owners  of 
the  fliip,  for  it  does  not  prohibit  a  ihip  foreign  owned 
from  entering  the  colonial  ports,  but  enacts,  that 
goods  foall  not  be  imported  in  any  but  Britifo  veflels. 
It  impofes,  therefore,  an  obligation  upon  the  owners 
of  the  goods  to  take  care  that  they  are  put  on  board  a 
proper  vehicle.    Upon  whom  is  the  penalty  made  to 

6  attach? 
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The       attach  ?   Why,  upon  the  goods  in  the  firft  place,  and 
g*AY"'     then,  in  a  fecondary  way,  upon  the  (hip  itfelf.  The 
May  14th,    owners  of  the  goods  are  required  to  afcertain  and  be 
anfwerable  for  three  things:  Firit,  they  are  to  know 
that  the  (hip  is  Britijh-ovmed  \  fecondly,  that  (he  is 
Britijh -built ;  and  laftly,  that  (he  is  navigated  by  a 
Britijh  mafter,  and  that  three-fourths  of  her  crew  are 
Britijh)  which  it  is  abfolutely  neceffary  that  they 
fliould  be,  except  in  time  of  war,  when  this  part  of  the 
43  c.3.  c.6*    ftatute  is  relaxed.    Thefe  regulations  may  occafionaUy 
operate  with  great  hardfliip  upon  the  owners  of  goods. 
It  may  be  very  difficult  for  them  to  difcover  whether 
the  (hip  is  Britijh-ovmcd  or  5r//^-built ;  it  may  be 
ftill  more  difficult  to  afcertain  whether  the  matter  and 
two-thirds  of  the  crew  are  Britijh:  They  are  frequently 
not  hired  till  after  the  cargo  is  put  on  board  the  (hip, 
and  yet  the  owners  of  the  goods  are  held  refponfible. 
It  was  conceived,  I  prefume,  that  the  object  of  the 
ftatute  could  not  otherwife  be  attained,  and  the  facred 
rights  of  Britijh  navigation  upheld,  if  the  penalties 
could  be  avoided  under  the  plea  of  ignorance.    I  am 
therefore  clearly  of  opinion,  that,  if  the  (Irongeft 
pofllble  cafe  of  ignorance  were  made  out,  it  would  not 
avail  to  protect  the  parties  from  the  penalties  impofed 
by  this  ftatute.    What  would  be  the  confequence  if 
the  Court  could  entertain  a  plea  of  this  nature  ?  The 
onus  probandi  muft  then  be  thrown  upon  the  feizor, 
which  is  contrary  to  a  leading  principle  of  fifcal  law. 
The  parties  would  have  nothing  to  do  but  to  obtain 
the  neceflary  documents,  and  then,  by  a  collufive 
privity  between  the  owners  of  the  goods,  which  it 
would  be  impoffible  for  a  third  party  to  detect,  foreign 
veflels  would  be  admitted  to  all  the  privileges  of  Bri~ 
t  'tjh  navigation.    Cafes  of  this  kind,  therefore,  though 
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they  may  operate  with  great  hardfhip  upon  innocent  The 
individuals,  yet  they  are  hardfhips  which  the  legiflature  Bbat"' 
has  thought  fit  to  impofe,  as  necefiary  to  maintain  the    May  14*, 
great  ends  of  the  law.    The  principle  on  which  thefe 
penalties  are  founded,  is  not  only  confined  to  cafes  of 
illegal  importation,  but  common  to  other  parts  of 
fifcal  law.    Inftances  of  the  kind  are  of  perpetual  and 
almoft  daily  occurrence.    Smuggled  goods  put  into 
a  waggon,  together  with  articles  of  an  innocent  de- 
fcription  not  only  become  liable  to  confiscation  them- 
felves,  but  induce,  alfo,  a  forfeiture  of  the  waggon  and 
the  innocent  goods  with  which  they  are  aflbciated. 

This  cafe  of  ignorance  has  been  aifimilated  in  the 
arguments  of  counfel  to  cafes  of  neceflity  and  impof- 
fibilky,  upon  which  the  Court  has  thrown  out  fome 
obfervations  expreffive  of  its  inclination  to  relieve  the 
parries  from  the  penalties  which  the  law,  under  a 
ftri&er  interpretation,  might  feem  to  require.  But 
there  is  this  manifeft  diflinction  between  cafes  of  phy- 
fical  neceflity  and  cafe6  of  ignorance.  In  cafes  of  vis 
major,  as  where  a  (hip  is  compelled  by  a  ftorm  to  put 
into  an  interdicted  port,  the  matter  protefls  againft  the 
winds  and  waves,  but  he  cannot  bring  his  action,  there 
is  no  perfon  againft  whom  he  can  have  his  remedy. 
It  is  otherwife  where  a  party  is  impofed  upon  by  falfe 
appearances,  for  he  has  then  a  remedy  againft  the  per- 
ion  by  whom  he  has  been  deceived.  It  may,  perhaps, 
have  happened,  in  the  prefent  cafe,  that  the  perfona 
by  whom  the  (nippers  of  this  cargo  have  been  deceived 
in  the  character  of  the  veffe),  are  not  in  a  ftate  of 
folvency;  but,  though  not  folvent,  they  are  ftili 
amenable  to  the  law,  and  may  be  made  to  anfwer  in 
their  perfons  what  they  cannot  in  their  purfes.  At  any 
rate,  it  is  the  oaly  remedy  to  which  the  law  refers  the 

fufterers. 
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The       fufferers.    It  would  be  dangerous  in  the  extreme  if 
Bkav>    _  the  Court  were  to  allow  any  relaxation  of  that  penal 
May  14th,    principle  which  makes  the  goods  liable  to  confifcation 
l8ia*      on  being  unlawfully  imported  in  a  foreign  (hip.    I  am 
therefore  under  the  neceflity  of  condemning  the  cargo 
as  well  as  the  ihip. 


jUryM,  VROW  DEBORAH,  Luyk. 

A  licence  not  '"THIS  was  the  cafe  of  a  (hip  under  Prujfian  colours, 

Kadofcap"  which  was  captured  on  the  24th  January  1812, 

bearinghaUpre-  wn^^  m  the  proftcution  of  a  voyage  from  Amftcrdam 

»»us  date,  cm  t0  London  with  a  cargo  of  cheele.    There  was  an 

afford  no  pro-  . 

expired  licence  on  board,  permitting  the  veflel  to  come 
from  Norden;  and  there  were  alfo  feveral  other  docu- 
ments reprefenting  the  fhipment  to  have  been  made  in 
that  port.  A  claim  was  given  for  the  fhip  and  cargo, 
as  protected  by  another  licence,  purporting  to  be  dated 
on  the  2otb  cf  January  1812.  On  the  part  of  the 
captors,  an  affidavit  was  brought  in,  by  permiflion  of 
the  Court,  in  which  it  was  fworn,  that  from  inquiries 
made  at  the  council-office  from  one  of  the  principal 
clerks,  it  appeared,  that  a  petition  had  been  prefented 
on  the  20th  of  January,  for  a  licence  to  import  from 
Amjlerdam  on  board  the  Vrow  Deborah  a  cargo  of 
butter,  cheefe,  and  grain,  and  that  fuch  petition  had 
been  refufed  on  the  fame  day,  and  the  refufal  thereof 
entered  in  the  regifr.ry.book  of  the  council-office ;  that 
no  further  application  was  made  refpe&ing  the  licence 
till  the  $oth  of  the  fame  month ,  when  the  claimant 
again  attended,  and  added  the  following  words  to  his 
petition,  "  The  butter  and  cheefe  to  be  warehoufed 
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u  for  exportation  in  Britijh  Ships;"  whereupon  a  The 
licence  was  directed  to  be  granted.    The  claimant  dmo°rah. 

was  ordered  by  the  Court  to  produce  and  verify  the  —  

directions  and  inftrudions  under  which  he  applied  for  M$x%t  h* 
the  licence,  and  to  explain  the  circumftances  which 
attended  the  application  for,  and  the  grant  of,  the 
licence.  The  claimant  in  his  atteflation  depofed,  that 
in  purfuance  of  directions  received  by  his  houfe  of 
trade  on  the  \%tb  of  January >,  in  a  letter  from  their 
correfpondent  at  Amflerdam*  he  on  the  20th  of  the 
fame  month  applied  to  the  Privy  Council  by  petition, 
for  a  licence  to  import  butter,  cheefe,  and  grain,  from 
Amflerdam  to  London,  on  board  the  Vrow  Deborah  \ 
that,  on  making  application  for  the  faid  licence  a  few 
days  afterwards  at  the  Council  Office,  he  was  informed, 
it  was  withheld  on  the  ground  that  the  petition  did  not 
contain  the  claufe,  that  the  goods  mould  be  ware- 
houfed  for  exportation  ;  that  he  had  before  obtained 
licences  on  prefenting  fimilar  petitions ;  but  it  being 
fuggefted  to  him,  that,  as  a  matter  of  regularity,  it 
would  be  neceflary  to  infert  the  faid  claufe  in  the 
petition,  it  was  accordingly  done,  and  a  licence  was 
immediately  ordered  for  the  protection  of  the  (hip  and 
cargo.  Further  explanation  was  demanded  by  the 
Court,  and  an  affidavit  was  brought  in  by  each  party, 
refpe&ing  fome  alterations  which  had  been  made  in 
the  regiftry-book  of  the  Privy  Council.  The  queftion 
was,  whether  the  licence  would  enure  to  the  protec- 
tion of  this  (hip  and  cargo,  which  had  been  captured 
on  the  24th  of  January. 

1 

Judgment. 

Sir  W.  Scott,— This  is  the  cafe  of  a  {hip  and  cargo 
which  were  taken  on  the  24th  of  Janmry  laft;  and 
voi.  1.  m  which 
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which  have  been  claimed  as  protected  by  a  licence. 
There  was  a  licence  on  board,  which  permitted  the 
veflel  to  come  from  Norden  with  a  cargo  to  whomfo. 
ever  the  property  might  appear  to  belong:  feveral 
papers  and  letters  were  alfo  found  on  board,  none  of 
which,  I  think,  throw  any  fort  of  imputation  on  the 
writers  of  them,  except  one — I  mean  the  letter  No.  13, 
written  by  the  (hipper  in  Holland,  which  certainly  does 
contain  fome  directions  improperly  given,  and  which 
proves  the  cargo  to  have  been  (hipped  at  Amfterdam> 
in  contradiction  to  the  licence  permitting  the  veffel  to 
come  from  Norden  only.  The  mailer  was  inftructed 
to  fay,  the  (hip  came  from  Norden,  and  that  the  (hip- 
ment  was  made  in  that  port ;  but  from  thefe  inftruc- 
tions  he  has  very  properly  departed,  and  has  fairly 
difclofed  the  fact,  that  the  whole  cargo  was  put  on 
board  at  Amjlerdam.  The  letter  certainly  contains 
paflages,  which  are  not  confident  with  fair  dealing  on 
the  part  of  the  Dutch  (hipper.  The  other  letters  are 
free  from  any  impropriety  whatever,  and  are  not  cal- 
culated to  make  any  impreflion  upon  the  mind  of  the 
Court,  difadvantageous  to  the  writers  of  them.  That 
letter  being  found  on  board,  naturally  enough  fuggefted 
to  the  captors  an  idea,  that  all  was  not  fair,  that  there 
was  fomething  in  the  tranfaction  which  required  further 
examination ;  and  more  particularly  fo,  when  a  claim 
was  given  in,  relying  not  upon  this  licence  which  was 
on  board,  but  upon  another,  which  purported  to  be 
dated  on  the  aoth  of  January,  the  former  being  a 
licence  which  had  expired  nearly  three  months,  at  the 
time  it  was  put  into  ufe. 

The  licence,  under  which  protection  is  claimed,  is 
dated  on  the  20th  of  January ;  but  it  feems  the  appear- 
ance of  ibis  licence  inflamed  the  fufpicioaa  which  the 

captors 
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captors  had  before  entertained ,  and  put  the  parties  upon 

an inquiry,founded  on  a  fuppofition  of  fraud.  What  was  d«borah. 

the  particular  fpecies  of  fraud  imputed,  I  do  not  know  \  ^  ^ 

but  it  does  turn  out  in  the  courfe  of  the  inquiry,  that  the  ' 


was  not  granted  on  the  actual  day  on  which  it 
bears  date.  It  appears  that  an  application  had  been  made 
at  the  Council  Office  on  the  20th  of  January,  for  a  li- 
cence generally  to  import,  and  that  it  had  been  refufed 
or  withheld ;  I  do  not  underftand  that  there  is  much 
fubftantial  difference  between  the  two  terms :  it  was  not 
granted;  and  that  is  the  meaning  of  both  thefe  words. 
—That  it  was  not  permitted  to  iflue  till  fome  days 
afterwards,  appears  from  Mr.  Baker's  own  affidavit, 
who  made  the  application  j  and  that,  I  think,  is  a  cir- 
cumftance,  which  moft  materially  diflingui/hes  this 
cafe  from  thofe  which  were  referred  to  at  common 
law,  refpe&ing  the  incompetency  of  parties  to  aver 
againft  the  authenticity  of  public  inftruments.  Here 
it  is  the  party  himfelf,  who  impeaches  the  document ; 
he  admits  that  it  was  applied  for  on  the  20th  oKJanuaryy 
but  fays  that  it  was  withheld.  It  was  fome  days  before 
the  licence  was  granted ;  and  then  it  was  with  a  con- 
dition of  exportation  annexed  to  it :  it  can  never  be 
faid,  that  this  is  a  document  without  fufpicion,  when 
it  is  admitted  by  themfelves  not  to  have  been  obtained 
on  the  day,  on  which  it  purports  on  the  face  of  it  to 
have  been  granted.  Here  is  no  attempt  made  aliunde* 
and  by  other  parties,  to  impeach  the  inflrument,  but 
you  admit  the  fad,  with  refpccl  to  the  incorreclnefs  of 
the  date. 

In  this  ftate  of  the  cafe,  the  matter  has  been 
brought  before  this  Court  for  its  deciiion  and  impu. 
tations  have  been  thrown  out  in  the  arguments  of 
counfel,  as  if  the  tranfa&ion  bore  hard  upon  the  cha- 
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^Th«^      racier  of  Mr.  Baker,  by  whom  the  licence  was  ob- 
Deborah.    tained  ;  but  I  profefs  I  do  not  fee  any  thing  improper 
"~  in  the  conduct  of  that  gentleman.    I  think  there  was 
MiZx%.  '    fufficient  authority  given  to  him  to  apply  for  the 
licence  ;  the  letter  indeed  mews  that  Mr.  Brandon,  and 
not  Mr. Baker,  mould  have  obtained  the  licence ;  but 
I  fuppofe  it  was  thought  better,  that  the  (hip-broker 
mould  do  it.  And  I  obferve  that  there  are  other  letters 
written  by  the  fhipper  at  Amjterdam,  which  imply  an 
understanding,  that  Mr.  Baker  had  received  orders  to 
obtain  a  licence ;  there  is,  therefore,  no  want  of 
authority  to  empower  Mr.  Baker  to  make  the  appli- 
cation. 

I  do  not  obferve  that,  in  the  order  given  by  Klinkert 
at  Amjlerdam,  there  is  any  intimation  that  the  licence 
was  to  be  for  re-exportation  :  it  was  to  be  for  importa- 
tion ;  and  where  it  is  fo  exprefTed,  it  mud  be  taken  to 
have  been  the  underftanding  of  the  parties,  that  the 
licence  was  to  be  for  importation  only,  and  not  for 
re-exportation.  In  thefe  terms  Mr.  Baker  made  his 
application  to  the  Council,  and  the  licence,  it  appears, 
was  withheld  or  refufed  \  in  (hort,  it  was  not  granted  : 
he  was  unable  to  obtain  permiflion  to  import  generally  j 
it  appears,  therefore,  that  the  Board  of  Trade  under- 
ftood  the  application  in  the  fame  way.  Application 
was  made  for  liberty  to  import  abfolutely,  and  without 
any  fuggeflion  of  exportation ;  and  afterwards,  upon 
his  coming  to  the  Council  Office  to  know  the  fuccefs 
of  his  application,  and  being  informed  that  it  was  not 
granted,  and  that  there  muft  be,  as  the  clerk  exprefled 
it,  a  condition  annexed  of  exportation,  he  was  willing 
to  take  it  in  that  form,  and  in  that  form  it  was  finally 
granted,  with  a  reference  back  to  the  date  of  the  firft 
application.    I  cannot  fay  that  this  courfe  of  conduct 
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throws  any  blame  on  Mr.  Baker ,  particularly  when 
connected  with  the  circumftances  dated  by  him.  that 
he  had  before  made  application  in  the  fame  dyle,  which 
had  been  granted  with  modifications  and  conditions 
annexed.    It  was  natural  that  he  mould  purfue  the 
fame  courfe  upon  the  prefent  as  he  had  done  upon 
former  occafions.    How  far  the  practice,  which  feems 
to  have  obtained,  of  carrying  back  dates,  may  be 
correct,  it  is  not  for  me  to  fay  ;  it  mould  feem  to  be  a 
practice  likely  to  lead  to  many  and  great  incon- 
veniences.   Here  is  an  application  for  a  licence  to 
import  generally  ;  That  is  refufed,  and  nine  or  ten 
days  afterwards  comes  an  application  for  one  to  import 
for  the  particular  and  fpecial  purpofe  of  re-exportation  ; 
and  then  it  feems,  that  the  date  of  this  new  application, 
which  is  of  a  different  kind,  and  for  different  purpofes, 
is  wholly  paffed  over,  and  the  date  of  the  former  ap- 
plication, which  had  been  refufed,  is  affixed  to  the 
inftrument  founded  on  the  fecond  application.    If  this 
mode  of  affixing  dates  has  been  occafionally  practifed, 
it  might  naturally  enough  lead  Mr.  Baker  into  the 
courle  of  conduct  purfued  by  him,  and  does,  I  think, 
exempt  him  from  any  cenfure  on  the  occafion.  Per- 
haps the  mod  convenient  and  direct  mode  in  all  thefe 
cafes  would  b*e,  for  the  merchant  to  date,  upon  the 
original  application,  whether  he  means  it  for  importa- 
tion only,  or  for  re-exportation.    The  Council  would 
then  fee  at  once  the  nature  of  the  application,  and 
they  would  naturally  refer  the  licence  back  to  the  time 
of  the  application.    It  cannot  be  expected  that  the 
Council  (hould,  at  all  times,  on  the  indant  an  applica- 
tion is  made,  be  ready  to  iffue  the  grant :  it  cannot  be 
expected  that  it  will  be  fitting  day  and  night  to  receive 
applications,  and  immediately  to  iffue  the  licences. 

M  3  I  pre* 
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Th»       I  prefume  it  to  be  the  practice  of  the  Council  to  inter- 

Dn9>ai<    P°^e  a  ^av  DetNveen  tne  application  and  the  grant ;  and 
then,  if  they  fee  no  objection  to  the  propofed  courfe 


Ik 


Mft^1  of  trade,  to  refer  the  date  of  the  licence  to  the  time 
when  the  application  was  made  for  it.  But  wtien  the 
original  application  is  rejected,  and  after  an  interval 
of  many  days  an  application  of  a  different  kind,  and  for 
a  different  purpofe,  is  made,  and  the  prayer  of  it  granted, 
it  does  appear  to  be  fomething  like  an  inaccuracy  on  the 
part  of  the  inferior  Officers  of  the  Council,  to  affix  the 
date  of  the  one  to  the  grant  of  the  other.  If,  however, 
it  has  been  the  practice  fo  to  do,  I  do  not  think  the 
merchant,  by  whom  the  application  was  made,  is  at 
all  to  be  blamed  for  accepting  the  licence  in  the  form 
in  which  it  has  been  ufual  for  them  to  be  iflued.  It 
was  not  the  bufinefs  of  Mr.  Baker  to  quarrel  with  the 
licence  on  that  head,  and  to  fay,  I  did  not  afk  for  the 
licence  till  the  25th  or  26th,  and  here  you  have  dated 
it  on  the  20th,  the  time  at  which  you  refufed  the 
licence  1  then  applied  for.  He  very  properly  accepted 
the  licence  in  the  (late  in  which  it  was  offered  to  him  ; 
and  the  utmoft  that  can  be  alleged  againft  him  is,  that 
he  did  not  difclofe  the  fact  of  capture,  which  had  taken 
place  in  the  intermediate  time.  Whether  he  was  in- 
formed that  the  capture  had  been  made,  does  not 
exactly  appear ;  but,  fuppofe  him  to  have  been 
acquainted  with  the  circumilance,  yet  when  the 
Council  carried  back  the  date  of  the  licence  to  the 
2oih,  I  do  not  fee  that  the  obligation  upon  him,  to 
difclofe  it,  was  of  a  very  pre  fling  kind,  for  at  that 
time  the  capture  had  not  taken  place.  I  do  not  think 
there  is  any  ground  for  cenfuring  the  conduct  of 
Mr.  Baker. 

The 
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» 

The  question  comes  to  this : — Is  it  fliewn  that  there  Th* 
was  any  licence  in  exigence  at  the  time  when  the  d«»o»a«. 

capture  was  made  ?    I  think  it  is  incumbent  on  the  —  • 

party  making  the  claim,  to  fliew  that  he  was  at  the  Atiut^' 
time  furnifhed  with  a  protection ;  and,  when  he  has 
admitted  that  the  date  of  the  licence  is  incorrect,  when 
he  has  admitted  that  he  made  his  firft  application  on 
the  20th,  and  that,  upon  calling  fome  days  afterwards, 
he  found  the  licence  had  not  been  granted,  can  I  fup- 
port  it  upon  a  mere  date  which  the  party  himfelf  admits 
to  be  incorrect  ?  Admitting  that  there  is  good  faith  in 
the  tranfaction,  and  thinking  that  the  conftquence  may 
bear  hard  upon  an  innocent  party,  what  is  the  Court 
to  do,  or  how  is  it  to  relieve  him  from  his  difficulty  ? 
The  Court  muft  neceflurily  be- governed  by  the  prin- 
ciple which  it  has  laid  down  and  acted  upon  in  other 
cafes,  that  a  licence  does  not  act  retrofpectively,  and 
cannot  take  away  an  intereft  which  is  veiled,  in  point 
of  law,  in  the  captors.  The  Court  has  laid  down  this 
principle,  and  it  has  not  hitherto  been  impeached. 
In  what  light  the  matter  may  be  viewed  in  the  fuperior 
Court,  it  is  not  for  me  to  conjecture ;  but  it  (lands  as 
a  decided  rule  in  this  Court,  and  mud  be  adhered  to, 
till  it  fhall  be  reverfed  by  the  decifion  of  a  higher 
tribunal.  The  cafe  appears  to  be  free  from  fraud  ; 
but  that  is  a  circumftance  which  cannot  alter  the  judg. 
ment  I  find  myfelf  under  the  neceflity  of  giving.  A 
fuperior  court  with  more  extended  powers  may,  per- 
haps, be  inclined  to  grant  the  party  that  relief  which 
it  is  unfortunately  out  of  my  power  to  beftow. 

To  give  protection,  the  cxiflence  of  the  licence  at 
the  time  when  the  capture  took  place  muft  be  pre- 
fumed :  the  party  has  not  averred  this  to  be  the  cafe ; 
and  the  ftyle  hi  which  he  exprefles  himfelf  in  the 
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The  affidavit  implies  fo  abfolutely  the  contrary,  that  I  mat 
diho0rT«i.  take  the  contrary  to  be  the  fa&.  I  am  bound  to  be- 
■  lieve  that  the  licence  was  not  in  exigence :  if  fo,  how 
0311  1>  confidently  with  thofe  principles  to  which  this 
Court  has  adhered,  give  to  this  cafe  any  protection 
which  is  to  be  derived  from  a  licence  fubfequently 
granted.  I  am  afraid,  under  all  thefe  circumftances, 
that  nothing  remains  for  the  Court,  but  to  pronounce 
that  neither  this  licence,  nor  that  which  was  on  board 
at  the  time  of  capture,  is  fufficient  to  protect  the  (hip 
and  cargo.  Ship  and  cargo  condemned. 


A'ovcmber  41b, 
l8i». 

Licence  to  ex- 
port a  cargo  from 
Isilk  to  any  port 
in  Denmark, 
with  liberty  to 
touch  at  Chr\f~ 
ClTtff/iirMf  for 
rlejrance— fart 
of  largo  taken  on 
htwrd  at  that 
port — ihip  and 
IUhkU  probity 
of  the  fame 
uwmr— Con- 
damnation. 
♦ 


HENRIETTA,  Jurgensen. 

r  I  ^HIS  was  the  cafe  of  a  (hip  under  Danijh  colours, 
with  a  licence  permitting  her  to  export  a  cargo  of 
coals  and  other  goods,  from  Leith  to  any  port  in  Den- 
mark, with  liberty  to  touch  at  Cbrifiianfand  for 
clearance.  At  the  time  of  capture  fhe  was  proceeding 
on  her  voyage  to  Copenhagen^  with  a  cargo  confifting 
partly  of  coals,  which  were  laden  at  Leith,  in  con- 
formity to  the  terms  of  the  licence,  and  partly  of  train- 
oil,  which  was  put  on  board  at  Chrifiianfand. 

For  the  Captors.— The  King's  Advocate  and  Herbert 
contended,  that  the  fhip  was  permitted  by  the  licence 
to  call  at  Chrifiianfand  for  clearance,  and  for  no  other 
purpofe,  and  muft  be  fubject  to  condemnation,  be- 
caufe  (he  had  made  a  fraudulent  ufe  of  that  permif- 
fion.    That  the  oil,  which  had  been  .put  on  board 

at 


i 


Digitized  by  Google 


HIGH  COURT  OF  ADMIRALTY.  169 

at  Cbriftianf*nd9  was  clearly  liable  to  confifcation,  th« 

and  that  the  (hip  and  the  remaining  part  of  the  He**istta' 

cargo,  as  belonging  to  the  fame  perfon,  mud  like-  Notembtr  4th, 

wife  be  condemned  under  the  authority  of  the  Julia,  181  *' 
Rapes.* 

For 


+  The  Julia,  Ropes,  was  an  American  (hip,  laden,  at  the  time  of 
capture,  with  a  cargo  confiiling  of  101  bales  of  cotton,  10  hogf- 
heads  of  tobacco,  and  a  quantity  of  logwood  and  fuftick.  She 
failed  originally  from  Salem  in  America,  to  Tonningen,  and  from 
thence  to  Rend/burg,  where  part  of  her  cargo  was  delivered,  and 
other  goods  put  on  board.  The  veflel  then  proceeded  through 
the  Kiel  Canal  in  the  profecution  of  her  voyage  to  IV'tfmar,  off 
which  port  fhc  was  captured  by  an  Engl't/b  cruizcr.  The  Court, 
after  Hating  the  fac\s  of  the  cafe,  and  the  evidence  by  which  they 
were  fupported,  faid — 

This  cafe  differs  from  that  which  came  before  the  Court  the 
other  day,  where  it  was  alTerted,  that  the  velTel  was  merely  to 
pafs  through  the  canal  on  her  way  to  England.    The  mere  pafling 
through  a  canal  leading  to  another  fea,  with  an  intention  of  for- 
warding the  voyage,  if  held  to  be  illegal,  would  be  an  cxtenfion  of 
the  law  of  blockade  beyond  what  it  has  hitherto  been  carried. 
There  may  be  great  inconvenience  attending  fuch  a  courfe  of  navi- 
gation,  where  there  are  ports  upon  a  canal  of  this  defcription,  be- 
caufe  it  is  obvious  that  a  vcfTel  may  take  advantage  of  the  oppor- 
tunity to  depofit  her  cargo  there ;  but  the  evil  muft  be  counteracted 
by  fome  direft  prohibitory  meafure.    To  fix  the  parties  with  an 
intention  of  delivering  at  fome  of  thofe  ports,  upon  a,  fad  fo  am- 
biguous in  itfelf  as  that  of  entering  this  canal,  which  may  be,  and, 
I  prefume,  is  frequently  ufed  as  a  mere  canal  of  tranfit,  would  be 
a  very  harm  application  of  the  law  of  blockade.    Suppofe,  for 
tnfhftice,  we  were  at  war  with  Sweden  as  well  as  Denmark,  would 
the  pafTage  of  the  Sound  on  that  account  become  illegal,  becaufe 
are  enemies  on  the  one  fide  and  on  the  other,  no  order  having 
iftued  to  prohibit  the  paflage  of  the  Sound  }    Now  this  is  a 
irhich  panes  through  the  territories  of  a  fovereign  with  whom 
we  are  at  war,  and  although  force  might  be  applied  to  compel 
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The  For  the  Claimants, — Stoddart  and  Pbillimore  con- 

Hkwrietta.  tgnde^  that  this  being  the  cafe  of  a  (hip  under  licence, 
November  4th,  It  would  not  be  fubject  to  the  fame  confide  ration  as  the 
cafe  cited  by  the  King's  Advocate,  which  was  that  of  an 
American  velTcl,  captured  for  a  breach  of  the  blockade 
impofed  by  the  Order  in  Couucil  of  the  7th  of  January 
1807.  That  tne  main  objett  of  Government  in 
granting  thefe  licences,  was  the  encouragement  of 


veflels  paHing  through  it  to  deliver  their  cargoes  in  his  ports;  yet 
it  does  not  neceffarily  follow,  that  it  would  be,  or  that  it  has 
been,  fo  applied.    I  own,  I  am  fo  far  decided  on  this  point,  that 
in  the  cafe  which  came  before  the  Court  the  other  day,  I  was  not 
difpofed  to  hold  the  intention  of  pafling  through  this  canal  a  vio- 
lation of  the  Order  of  the  7th  of  January,  which  does  not  interdict 
the  paflage  of  this  canal,  but  only  prohibits  all  trade  between  porta 
from  which  the  Brit'tjh  flag  is  excluded.    The  prefent  cafe,  how- 
ever, has  clearly  nothing  in  common  with  that  of  the  former  day. 
This  American  matter  had  certamly  a  right  to  go  to  Rendjhurg  ; 
but  there  he  originates  an  entirely  new  fpeculation,  and  is  proceed- 
ing with  a  cargo  from  that  port  to  W'tfmar.    The  cotton,  which 
is  the  great  bulk  of  the  cargo,  was  taken  on  board  at  Rendjhurg, 
and  it  is  the  great  bulk  of  the  cargo  that  will  determine  the  fate  of 
the  other  artioles.    Then,  with  refped  to  the  (hip.    In  other 
cafes,  where  a  few  trifling  articles  have  been  taken  on  board,  the 
Court  has,  with  a  view  of  mitigating  the  difficulties  of  the  prefent 
times,  exercifed,  if  I  may  fo  exprefs  it,  a  kind  of  judicial  conni- 
vance ;  but  the  fame  indulgent  con fi derations  do  not  apply,  where 
the  principal  fliipmcnt  is  illegal.    Here  the  cotton  is  the  bulk  of 
the  cargo,  and  it  is  impofliblc  to  feparate  the  (hip  which  is  employed 
in  carrying  this  unlawful  cargo  from  the  cargo  ttfelf.    The  only 
remaining  queftion,  therefore,  is  with  refped  to  the  10  hogfheads 
of  tobacco.    Now,  it  is  admitted,  that  the  tobacco  brought  from 
Salem  was  landed  at  Rend/burg ;  but  whether  this  is  any  part  of 
the  original  cargo,  non  conftai.    As  it  is  the  property  of  the  owners 
of  the  fhip  employed  in  this  illegal  tran faction,  the  Court  is  not 
bound  to  take  that  benevolent  view  of  their  conduct  which 
would  incline  it  toaflume  the  fadt  for  thepurpofe  of  reftitution. 
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exportation  from  this  country,  which  had,  in  this  cafe,  rh' 


been  accomplifhed.  That  the  oil  formed  only  an  infig- 
nificant  part  of  the  lading,  and  that  the  penalty  ought  N0ve$£ 
not  to  be  extended  to  the  fhip  and  the  innocent  pa^tsof 
the  cargo.  That  the  Court  had  fo  decided  in  the  cafe 
of  the  Louifa,  Grunder,  where  it  decreed  reftitution  of  ajtk  oa.  1810. 
the  colonial  produce,  and  contented  itfelf  with  con- 
demning the  pitch  and  iron,  which  were  not  within 
the  terms  of  the  licence. 

Judgment. 

Sir  W.  Scott. — This  fhip  was  taken  on  a  voyage  from 
Leitb  to  Copenhagen,  with  a  cargo  confiding  of  coals 
and  train-oil,  the  (hip  and  cargo  both  belonging  to  the 
fame  perfon,  Mr.  Rofenfeilde ;  for  it  is  fo  reprefented 
by  the  mate,  the  only  perfon  who  is  acquainted  with 
the  tranfaclion.  With  refpeft  to  the  place  of  fliipment, 
he  fays,  "  that  the  coals  were  put  on  board  in  the 
"  month  of  April  laft,  at  Leitb,  and  the  oil  at  Cbrif- 
"  tianfand  about  eight  days  before  they  failed ;  that 
"  the  coals  confifted  of  one  hundred  and  forry  tons, 
"  and  the  oil  about  one  hundred  cafks."  The  licence 
permits  this  veffel  "  to  export  from  Leitb  to  any  port 
"  in  Denmark,  with  liberty  to  touch  at  Cbriftianfand 
"  for  clearance,  a  cargo  of  coals  and  fuch  goods  as 
a  are  permitted  by  law  to  be  exported."  The  fhip 
fails  then  with  her  cargo,  or  at  leaft  part  of  her  cargo, 
from  Leitb,  with  permiflion  to  touch  at  Cbriftianfand 
for  one  folitary  purpofe,  that  of  obtaining  a  clearance. 
Mr.  Rofenfeilde,  the  owner,  was  at  Leitb  at  the  time 
when  the  coals  were  put  on  board ;  and  it  appears 
alfo,  that  he  was  at  Cbriftianfand  whilft  the  (hip  was 
in  that  port.  Whether  he  failed  from  Leitb  to  Chrif 
tianfand  in  this  veffel  does  not  exactly  appear,  but  the 
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The  fact  is  certain,  that  he  was  prefent  on  both  occafions. 
Henmetta.  He  muft,  therefore,  be  deemed  perfectly  cognizant  of 
Movembtr  4tb,  every  thing  that  has  been  done.  Now,  in  what  man- 
x8xa>  ner  has  this  tranfaction  been  conducted  ?  Does  it  bear 
upon  the  face  of  it  the  (lamp  and  appearance  of  good 
faith,  and  of  an  honed  intention  to  apply  the  licence 
to  the  purpofe  for  which  it  was  granted  ?  The  former 
mailer,  who  had  failed  from  Leitb  to  Chrtftianfand^ 
was  removed  from  the  (hip ;  and  when  I  am  told,  <hat 
he  was  difcharged  on  account  of  ficknefs,  I  confefs, 
that  I  cannot  help  entertaining  fome  doubts  of  the 
truth  of  that  account.  If  this  were  the  real  (late  of 
the  cafe,  it  feems  hardly  poffible  that  the  mate  and 
the  new  matter  mould  be  ignorant  of  the  fact,  and  yet 
they  make  no  fuch  ttatement  in  their  depofitions.  The 
only  evidence  to  which  I  am  referred  for  the  verification 
of  this  particular,  is  the  indorfement  on  the  licence 
made  by  this  Mr.  Rofenf elide  y  the  owner,  who  is  him- 
felf  the  author  of  the  fraud,  if  there  be  fraud  in  the 
cafe.  The  prefent  matter  is  put  on  board  only  the 
day  before  the  vefTei  failed,  and  is  left  in  a  ftate  of 
entire  ignorance  as  to  the  Ihipment  of  the  oil  at  Cbrif- 
tianfand.  Thefe  circumftances  give  to  the  cafe  a  ftrong 
colour  of  a  fraudulent  intention ;  and,  as  every  thing 
pafTed  with  the  perfect  knowledge  of  the  owner,  and 
was  done  in  his  immediate  prefence,  I  mutt  conclude 
that  the  whole  of  the  cargo  is,  as  the  mate  reprefents 
it  to  be,  his  property,  and  that  he  is  refponfible  for  the 
breach  of  the  licence. 

The  next  quettion  is,  what  is  to  be  the  confequence 
of  this  mifconduct ;  whether  it  is  to  be  vifited  with  a 
confifcation  of  the  prohibited  article  only  j  or  whether 
the  penalty  is  to  be  further  extended  to  the  fhip  and 
remaining  part  of  the  cargo  I   Why,  it  is  laid,  that 
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the  licence  ought  to  be  conftrued  beneficially  for  the  Th« 
parties,  and  that  the  objeft  of  the  Government  in  Hz»*lttTTA- 
granting  thefe  licences  is  the  encouragement  of  expor-  November  4th, 
tation  from  this  country.  The  exportation  of  the  x8ia" 
produce  and  manufactures  of  this  kingdom  is  un- 
doubtedly an  objett  of  great  importance  in  the  eyes  of 
His  Majefty's  government ;  but  it  may  be  a  matter  of 
ferious  injury  to  this  country,  if  the  commerce  of  the 
enemy  is  to  be  carried  on  in  fecurity  under  the  abufe 
of  Briti/h  licences.  The  parties  may  take  heavy  goods 
from  the  ports  of  this  country,  and  then  carry  on  the 
coafting  trade  of  the  enemy  in  more  valuable  articles. 
By  fuch  a  misapplication  of  licences,  the  advantages  in 
favour  of  the  commerce  of  this  country  would  be 
greatly  overbalanced :  the  confequences  which  mud 
enfue  would  be  mifchievous  in  the  extreme.  It  is, 
therefore,  the  duty  of  the  Court,  as  far  as  lies  within 
its  power,  to  guard  againft  fuch  fraudulent  application 
of  licences.  It  has  been  attempted  to  aflimilate  this 
cafe  to  that  of  the  Lou/fa,  Grander ;  but,  in  my  opi- 
nion, the  cafes  are  very  diffimilar.  A  licence  to  pro- 
ceed to  a  port  of  the  enemy  for  the  purpofe  of  trading 
in  certain  enumerated  articles,  and  a  licence  to  touch 
at  a  hoftile  port,  for  the  mere  purpofe  of  obtaining  a 
clearance,  are  very  diftinguifhable,  and  muft  be  fubject 
to  very  different  confederations*  In  the  cafe  which 
has  been  mentioned,  there  was  a  liberty  of  trading  in 
a  variety  of  articles  j  there  was  likewife  an  abfence  of 
all  fraud.  Here  there  is  a  total  and  efTential  departure 
from  the  conditions  of  the  licence.  Here  is,  likewife, 
abundant  proof  of  fraudulent  intention.  From  an 
extreme  unwillingnefs  to  prefs  upon  the  commerce  of 
the  country,  the  Court  did  not,  in  the  former  cafe,  hold 
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it  to  be  a  fetal  departure  from  the  licence  to  take  on 
board  non-enumerated  goods.  You  may  miftake  as 
November  4th,  to  the  defcription  of  goods  enumerated  or  non- 
l8,a'  enumerated :  but  here,  where  you  break  through  the 
eflential  condition,  where  there  is  a  total  exclufion  of 
all  trade,  the  act  cannot  have  arifen  from  miftake  or 
inadvertence.  The  judgment  of  the  Court,  in  the 
other  cafe,  therefore  furnifhes  no  authority  upon  which 
the  prefent  cafe  is  to  be  decided. 

With  refpeft  to  what  has  been  faid,  as  to  the  hard- 
fhip  of  fuffering  the  conhfcation  of  a  valuable  (hip  and 
cargo,  merely  becaufe  a  fmall  part  of  the  goods  have 
been  put  on  board  in  an  irregular  manner,  I  can  only 
fay  that  the  prefent  cafe  furnithes  no  fuch  argument. 
One  hundred  caiks  of  oil  form  no  fmall  or  infignificant 
part  of  the  cargo  on  board  this  (hip.  I  think,  under 
all  the  circumftances,  that  I  do  not  go  beyond  what 
the  ftritt  juftice  of  the  cafe  demands  from  me,  in  pro- 
nouncing for  the  condemnation  of  this  (hip  and  the 
whole  of  its  cargo. 
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BENNET,  Partridge,  otherwife  Younghusband.  November^ 

'JpHIS  was  the  cafe  of  a  (hip  under  American  colours,  UcnxttoAmt. 

which  had  been  captured  on  her  outward  voyage  Hf^eed 
from  London  to  San  Lucar,  by  an  Englijh  (hip  of  war,  10 
ibe  Rebuff,  and  carried  into  Gibraltar,  where  (he  was  *  5 

flate  of  £«n- 


(hip  employed 
turns  01 
Britijh 


releafed  by  a  fentence  of  the  Vice- Admiralty  Court.  —  ^yJSSt^ 
She  was  again  captured  in  July  18 12,  by  His  Ma-  Lucar— oritr 
jelly's  hired  armed  cutter,  the  Earl  Spencer,  whilft  in  ^£3^^. 
the  profecution  of  her  return-voyage  from  San  Lucar  ^^S^** 
to  London,  laden  with  a  cargo  of  wool  and  wine.  Ration/ 
There  was  a  Britijh  licence  on  board  at  the  time  of 
capture,  granted  to  Meffrs.  Gordon,  Murphy,  and 
Company,  allowing  them   "  to  load  and  export  a 
cargo  of  fuch  goods  as  are  permitted  by  law  to  be 
exported  on  board  the  American  Jhip,  Bennet,  Young- 
hujband,  Mafter,  of  about  two  hundred  tons  burthen, 
from  London  to  San  Lucar,  and  to  import  from  thence 
a  cargo  of  wines,  fruit,  liquorice,  quickfilver,  and  other 
Spanijh  produce  to  the  port  of  London."    It  appeared 
from  the  depofitions,  that  Partridge,  the  mafter  and 
part-owner  of  this  (hip,  had  aflumed  the  name  and 
chara&er  of  T mnghujband,  the  former  American  mafter, 
for  the  purpofe  of  this  voyage;  and  that  the  (hip,  though 
failing  under  American  colours,  was  the  property  of 
himfelf  and  of  Meffrs.  Gordon,  Murphy,  and  Company, 
alfo  Britijh  fubjecls.    It  appeared,  likewife,  that  (he 
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Th«  was  an  American  built  (hip,  but  had  been  regularly 
'  condemned  at  Antigua,  and  purchafed  by  the  mailer 
November  4th,  for  himfelf  and  the  other  part-owners.  A  Britijh 
regifterjhad  not  actually  been  procured  for  this  vef- 
fel,  but 'the  certificate  of  condemnation  at  Antigua  had 
been  left  at  the  cuftonvhoufe,  in  London,  in  order  to 
obtain  one  on  the  return  of  the  veflel  from  her  pre- 
fent  voyage. 

On  behalf  of  the  captors,  the  King's  Advocate  and 
Lujhington. — This  fhip  and  cargo  are  claimed  as 
Britijh  property,  and  can,  therefore,  derive  no  protec- 
tion .from  the  licence  which  is  granted  for  an  American 
fhip.  The  Court  has  already  decided  this  point  in 
i  Rittnfan,  14.  the  cafe  of  the  Jonge  Arend,  where  it  held  a  Britijh 
Jhip  fubjeft  to  condemnation  for  trading  under  a  licence 
granted  for  the  importation  of  certain  articles  on  board 
a  neutral  Jhip.  The  licence  in  the  prefent  cafe  could 
have  been  obtained  in  no  other  way  than  by  a  fraudu- 
lent mifreprefentation  of  the  national  chara&er  of  this 
veflel ;  for,  if  the  privy  council  had  been  made  ac- 
quainted with  the  true  flate  of  the  cafe,  the  licence 
would  not  have  been  granted.  San  Lucar  having 
reverted  to  the  permanent  pofleflion  of  the  French, 
mud  be  confidered  as  ftri&ly  blockaded,  and  con- 
fequently  all  veifels  would  be  liable  to  capture  for 
attempting  to  enter  the  port.  Even  if  the  original 
blockade  had  ceafed  to  exift,  a  new  blockade  has  been 
impofed  by  the  order  of  December  181 1.  Under  thefe 
circumftances  it  is  impoflible  to  contend  that  the 
licence  produced  can  enure  to  the  protection  of  this 
veflel. 

For 
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tor  the  claimants i  Arnold  and  Herbert. — This  is  an  The 
American  prize-fhip,  purchafed  by  BritiJJj  merchants,  ENNKT*  t 
and  employed  by  them  in  carrying  on  a  trade  very  November  4ti^ 
beneficial  to  this  country.  The  real  character  of  the  l*1  * 
veffel  was  difguifed,  and  (he  continued  to  pafs  as  an 
American  /hip ;  not,  as  has  been  repreferited,  for  the 
purpofe  of  impofing- upon  'he  Britijh  government; 
but  in  order  to  protect  ti:  -  property  in  cafd  San  Lucar 
Ihould  happen  to  be  in  the  poUWuon  of  the  French 
upon  her  arrival  at  that  place.  No  ooje&ion  could 
arife  on  the  part  of  the  BritiJJj  government  to  the  em* 
ployment  of  an  Englifo  veffel  in  this  courfe  of  trade ; 
fince  a  communication  with  the  ports  of  Spain  is 
allowed  to  all  Britijh  fubjecls.  San  Lucar  is  not  in 
that  ftate  of  Ariel  blockade  which  has  been  rcprcfented 
by  the  counfel  for  the  captors,  the  blockade,  which 
had  been  impofed  during  the  late  war,  having  been 
withdrawn  upon  the  eftablilhmcnt  of  peace  between 
this  country  and  Spain.  By  the  Order  in  Council,  de-  4th  Jtdy  1I08. 
claring  the  cetTation  of  hoftilities  againft  Spain  on  the 
part  of  His  Majefty,  it  is  declared,  "  that  the  blockade 
"  of  ali  the  ports  of  Sfain9  except  fuch  as  may  be  ftill 
"  in  the  pofleflion  or  under  the  controul  of  France, 
"  fliall  be  forthwith  raifed." — The  French  troops  were 
not  in  the  poflemon  of  San  Lucar  at  the  time  when  this, 
Order  was  ilTued,  and  confequently  that  port  ceafed  to  be 
blockaded.  It  has  been  fuggefted,  that  there  was  a  re- 
newal of  the  blockade  in  December  1 8 1 1  ;  but  upon 
reference  to  the  terms  of  the  order  by  which  the  new 
blockade  was  impofed,  it  appears  to  have  been  of  a 
very  limited  and  partial  nature,  merely  prohibiting  the 
admiflion  of  certain  articles,  and  there  is  nothing  in  the 
evidence  to  fhew  that  this  fhip  was  laden  with  any  fuch 
Inhibited  goods.  No  fraud  could  hare  been  intended 
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The       againft  the  government  of  this  country,  fince  it  appears 
PrNNK  r'     from  the  depofitions  of  the  raafter,  that  the  hiftory  of 


Notwiirr  4th,  the  veflel  was  ditclofed,  without  referve,  at  the  cuftom- 
houfe;  and  the  certificate  of  her  condemnation  left 
there  for  the  purpofe  of  obtaining  a  Britijh  regifter.  The 
mere  entrance  of  the  French  troops  could  not  in  Itfelf 
have  the  effe&  of  renewing  a  blockade  that  had  ceafed 
to  have  exiflence.  Spanijh  property  belonging  to  pcrfons 
refident  in  a  part  of  Spain  fubjeft  to  the  power  and 
controul  of  the  French,  has  been  reftored  by  this  Court, 
under  the  Order  in  Council  of  the  4th  of  July  1808,  in 

iMv.-irJi*  Rcf.  tne  cak  °f  tne  Santa  Anna,  Larrinago.  It  cannot, 
therefore,  be  faid,  that  the  property  of  Britijh  fubjec~b 
is  liable  to  conhTcation,  for  trading  at  a  place  in  the 
mere  temporary  pofledion  of  the  enemy.  It  does  not 
even  appear  with  certainty,  that  the  port  of  San  Lucar 
was  under  the  complete  controul  of  the  French,  The 
laders  of  part  of  the  cargo  are  Englijhmen,  refident  in 
San  Lucar,  which  would  hardly  have  been  permitted 
by  the  enemy,  if  they  had  acquired  the  entire  dominion 
of  the  place.  On  thefe  grounds  it  is  fubmitted,  that 
the  claimants  arc  entitled  to  rcftitution. 

The  King's  Advocate  and  Lufhington  in  reply. — The 
jhip  and  cargo  have  not  been  brought  within  the  terms 
of  the  licence,  under  which  alone  the  claimants  could 
have  been  entitled  to  the  reftitution  of  their  property, 
nor  has  it  ever  been  decided  that  Britijh  fubje&s 
are  at  liberty  to  trade  with  ports  in  the  pofleflion  of 
the  enemy,  A  queftion  has  been  raifed  in  the  courts 
of  common  law,  as  to  the  legality  of  the  trade  earned 
*  on  by  Britijh  merchants  with  Lijbon  and  Oporto,  whilft 
in  the  pofleffion  of  the  French  forces,  and  though  the 
point  has  not  hitherto  been  finally  decided,  yet  the 
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legality  of  the  trade. 


November  4th, 

181a. 

JUDGMENT. 

Sir  W.  Scott. — This  fhip  was  taken  under  American  NmcmUr  6th, 
colours,  on  a  voyage  from  San  Lucar  to  London.  She 
was  failing  with  a  licence  on  board,  permitting  McflVs. 
Gordon,  Murphy,  and  Company,  to  export  a  cargo  from 
London  to  San  Lucar ,  on  board  the  American  Jhip, 
Bennett  Tounghufband  majler,  and  to  import  fiom 
thence  a  cargo  of  wines  and  other  Spanijb  produce 
to  the  port  of  London. 

It  is  neceflary  to  confider,  in  the  firfl  place,  what 
was  the  (late  of  San  Lucar  at  the  time  when  this  tranf- 
a&ion  took  place.  The  lad  order  in  council  made 
with  refpecl  to  that  port,  prohibits  the  admifllon  of 
certain  articles  therein  enumerated ;  but  with  goods  of 
every  other  description,  the  (hips  of  America,  and  of 
all  neutral  nations,  were  at  perfect  liberty  to  enter. 
It  is,  therefore,  1  think,  clearly  eftablilhcd,  thai  the 
port  of  San  Lucar  was  placed  under  a  qualified 
blockade  only ;  and,  unlefs  it  can  be  fhewn,  that  this  . 
(hip  carried  prohibited  goods  on  her  outward  voyage, 
the  tranfadion  in  which  {he  was  engaged  muft  be  con- 
fidered  entirely  innocent.  That  (he  was  not  laden  with 
any  of  the  articles  excepted  in  the  order  of  council  may 
fairly  be  inferred  from  the  cuftom-houfe  clearance, 
which  (he  obtained  in  this  country,  and  likewife  from 
the  circum fiance  of  her  having  been  captured  on  her 
outward  voyage,  and  reftored  at  Gibraltar.  The 
veffel,  it  appears,  had  been  taken  by  an  EngJJb  (hip  of 
war,  the  Rebuff,  and  carried  into  Gibraltar,  where  fhe 
was  releafed  by  a  fentence  of  the  Vice-Admiralty 
Court.    The  queftion  before  that  Court  muft  have 
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The       been  prccifcly  the  fame  as  that  now  made  here,  namely* 
BtKKtr-     whether  the  voyage  was  legal  or  illegal  ?  fo  that  the 
Ntttmbrr  6th,  queftion  which  I  am  now  called  upon  to  deciders  already 

i8ia*  res  adjudicate.  The  Vice-Admiralty  Court  pronounced 
a  fentence  of  rcftitution,  having  a  knowledge  of  all  the 
circumftances  now  brought  to  the  notice  of  this  Court; 
for  if  the  fliip  was  engaged  in  an  illegal  tranfa&ion, 
the  illegality  was  at  that  time  confummated.  The 
queftion  has  already  been  determined  by  a  competent 
tribunal,  from  which  no  appeal  lies  to  this  Court,  and 
this  previous  determination  might,  I  think,  have  been 
oppofed  with  fuccefs,  as  a  bar  to  any  inquiry  in  this 
place.  But-  if  I  am  to  look  into  the  circumftances 
attending  the  outward  voyage,  I  mutt  fay,  that  I  con- 
cur entirely  in  opinion  with  the  Judge  of  the  Court  at 
Gibraltar  refpecling  the  legality  of  this  tranfa&ion. 

The  (hip  failed  with  American  documents,  and  under 
American  colours ;  but  it  appears  that  (he  had  Englijk 
colours  alfo  on  board,  and  that  (he  is  in  fad  Britijb 
property,  having  been  regularly  condemned  as  prize, 
and  purchafed  by  Britijh  owners,  though  (he  had 
1  not  yet  obtained  a  Britijh  regiftcr.  That  was  a  matter 

in  abeyance  when  fhe  failed  from  this  country,  and,  I 
prefume,  continues  to  be  fo  up  to  the  prefent  time. 
Having  put  into  Cadiz  in  diflrefs,  the  matter  applied 
for  afliftance  to  the  American  Conful,  who  obtained 
poflcflion  of  the  (hip's  papers,  and  afterwards  refufed 
to  deliver  them  up.  Now,  it  has  been  contended, 
that  this,  being  a  Britijh  /hip,  application  ought  not 
to  have  been  made  for  the  licence  as  for  an  American 
(hip.  Ncn  conjlai  that  the  application,  was  fo  made  ! 
the  petition  to  the  Privy  Council  for  the  licence  is  not 
before  the  Court ;  fo  that  it  is  impoflible  to  fay  what 
Riight  be  the  nature  of  the  application  there  made. 
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The  fact,  that  the  (hip  had  become  the  property  of  The 
Britijh  fubjects,  does  not  appear  to  have  been  dif- 


fembled.    The  officers  of  the  cuftoms  were  put  into  tf««*w*r  6tb, 
full  pofleflion  of  all  the  circumftances.  The  certificate 
of  condemnation,  which  the  matter,  in  his  depofitiony 
calls  the  "  Certificate  of  Freedom,"  was  produced  at 
the  Cultom-hcufe,  and  left  there  for  the  purpofe  of 
obtaining  a  Britifi  regifter.    It  is  impofiible,  there- 
fore, to  fay,  that  the  aflumption  of  the  American 
character  was  for  the  purpofe  of  concealment  and  of 
fraud  upon  the  Britijh  government ;  the  difguife  muft 
have  been  aflumed  for  the  purpofe  of  gaining  admiifion  < 
at  San  Lucar%  on  account  of  that  pan  of  Spain  being 
in  a  ftate  of  war  with  this  country,  if  fo  to  be  con- 
fidered.    Nothing  is  proved,  or  even  alleged,  againft 
the  conduct  of  the  parties  with  refpect  to  any  breach  of 
the  revenue  laws  of  this  country  :  on  the  contrary, 
every  part  of  the  tranfaction  is  brought  to  the  know- 
ledge, and  the  (hip  fails  with  the  permiflion,  of  that 
branch  of  the  government  which  is  intruded  with  the 
adminiftration  cf  thofe  laws.     It  has  been  ftrongly 
urged,  in  argument,  that  Britijh  fubjects  are  not  at 
liberty  to  enter  the  port  of  San  Lucar  for  the  purpofes 
of  trade,  becaufe  that  place  is  now  under  the  dominion 
of  France,  and  muft  therefore  be  confidered  as  forming 
part  of  the  territory  of  the  enemy.  That  part  of  Spain 
in  which  San  Lucar  is  fituated  (lands,  indeed,  on  a 
peculiar  footing  with  refpect  to  its  connection  with  th  s 
country.    But  the  terms  which  are  ufed  in  the  Order 
of  Council,  iflucd  by  the  Britijh  governmeut,  declarmg 
the  cellation  of  the  war  againlt  Sjain,  are  large  and 
fweeping — "  All  holtilities  againlt  Spain  are  irntne- 
"  diateiy  to  ceafe.    The  blockade  of  all  the  ports, 
.  H  except  fuch  as  may  be  ltiil  in  the  polkiiion  or  under 
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<c  the  controul  of  Trance,  are  to  be  forthwith  raifed. 
"  All  {hips  and  veflels  of  Spain  are  to'  have  free  ad- 
"  million  into  the  ports  of  His  Majefty's  dominions  as 
"  before  the  prefent  hoftilities.*'  Words  cannot  con- 
vcy  a  more  general  and  unlimited  declaration  of  peace 
and  amity.  I  do  not,  however,  mean  to  lay  it  down 
without  any  reftri&ion,  that  Britijb  fubjects  are  at 
liberty  to  trade  with  Spanijb  ports  in  the  pofleflion  of 
French  troops,  unlefs  under  the  infpe&ion  and  with 
permiflion  of  their  own  government ;  that  would  be 
going  too  far.  But  it  has  been  the  practice  of  all 
times  to  aflume  difguife  for  the  purpofe  of  impofing 
upon  enemies.  This  is  not  to  be  defcribed  as  a  matter 
of  innovation  ;  the  practice  is  as  old  as  the  records  of 
this  or  of  any  other  Court.  European  dates,  when  in 
declared  hoftility  with  each  other,  (land  in  need  of 
commodities  which  can  only  be  obtained  from  countries 
in  the  pofleflion  of  their  enemies ;  and  (hips  have,  in 
all  times,  been  permitted  to  aflume  difguife  for  the 
purpofe  of  fupplying  fuch  neceflities.  It  is  no  new 
doclrine,  that  hoftile  ftates  procure  from  each  other's 
territories  fuch  commodities  as  are  eflential  to  their 
welfare,  and  that  although  the  veflels  belonging  to  the 
refpe&ive  belligerents  are  not  permitted  to  enter  the 
ports  of  their  enemy  for  the  purpofes  of  trade,  yet  fuch 
veflels,  under  the  difguife  of  neutrals,  or  of  allies, 
have  conflantly  obtained  admiflion.  On  thefe  grounds, 
I  am  of  opinion,  that  this  capture  cannot  be  main- 
tained ;  and  I  pronounce  for  the  reftitution  of  this 
ihip  and  cargo  on  payment  of  the  captors  expences. 
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DANKBAARHEIT,  Forbeck.  ^£6*, 

'"PHIS  was  the  cafe  of  a  fhip  under  Prujfian  colours,  J^^^j:* 

laden  with  a  cargo  of  cheefe,  and  captured  on  a  «-iti  not  enure  to 
voyage  from  Amftcrdam,  with  an  aflerted  deftination  In^ncm^vcf-01 
to  the  port  of  Leith.  The  (hip  and  cargo  were  claimed  {^ion^°; }frf. 
as  protected  by  a  Britijh  licence  on  board,  which  was  mh  fiibj«a»,  net 

fir        i       «      /r*  rr  1       i       ■  v-r  implicit cd  in  the 

granted  for  the  Prujftan  veflel,  the  Minerva,  Hayes  fraud,  protend. 

matter  ;  and  the  queftion  was,  whether  a  licence  fo 

granted  would  enure  to  the  protection  of  this  Dan/Jb 

veflel,  which  had  been  fubftituted  for  ihe  Prujfian 

vefler  named  in  the  licence.    There  was  a!fo  a  further 

queftion  refpeclmg  the  fate  of  the  cargo,  in  cafe  the  fhip 

Jhould  be  held  liable  to  condemnation. 

For  the  Captors*" — The  Kings  Advocate  and  Adams 
contended,  that  a  grofs  fraud  had  been  committed  in 
the  application  of  the  licence,  which  was  granted  for  a 
neutral  vefle!,  by  name,  and  had  been  employed  with 
a  view  of  protecting  the  enemy *s  flag.  That  this  * 
Danijh  (hip  had  been  in  the  habit  of  trading  between 
Amfterdam  and  the  port  of  Bergen,  and  that  her  deftina- 
tion to  Leitb%  on  the  prefent  voyage,  was  by  no  means 
certain.  That  no  doubt  could  be  entertained  as  to  the 
condemn  /ion  of  the  fhip  itfelf,  and  that  the  penalty 
mud  extend  to  the  cargo  likewife,  unlefs  it  could  be 
(hewn  that  the  parties  to  whom  it  belonged  were  igno. 
rant  of  the  abufe  which  had  been  pra&ifed.  That  the 
bills  of  lading  and  the  manifeft  were  falfe  with  refpeft  to 
the  nameof  the  (hip  arid  of  themafter,and  that  theladers 
of  the  cargo  mult  have  been  cognizant  of  the  fraud, 
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DanTbaar-   flllCC  counterParts  or"  thefe  inftruments  were  left  in  their 
u  l<t.      poflciTion,  at  Amjlerdam.  That  thefe  circumftances 

AWm&rr  6th  be  heId  fufficient  lo  affe&  tncm  witn  a  knowledge 

j8u.    '  of  the  fraud,  and  confequently  to  enure  to  the  con- 
demnation of  the  cargo. 

For  the  Claimants  of  the  /hip. — Jenner  and  Lufilngton 
argued,  that  the  claufe  in  the  l.cence,  "  to  whomfo- 
"  ever  the  property  may  belong,"  would  afford  pro- 
tection to  an  enemy's  (hip.  That  licences  are  frequently 
granted  to  Danijh  as  well  as  to  PruJJian  (hips ;  and 
that  it  is  a  matter  of  indifference  to  the  Britijh  Govern* 
ment  what  the  national  character  of  the  veilel  may  be, 
provided  the  effential  conditions  of  the  licence,  as  to 
the  quality  and  quantity,  of  the  goods*  are  complied 
with;    That  the  Court  has  decreed  the  reftitution  of 
property  under  fimilar  circumftances,  in  the  cafe  of 
i8n.       J(,&9  Krons9  where  the  (hip  was  defcribed  in  the  licence 
as  Szvcdi/h,  but  was,  in  fad,  Ruffian  property.  That 
no  fraud  could  have  been  intended  in  the  prefent  cafe, 
fince  the  papers  were  originally  prepared  for  the  indi- 
vidual (hip  named  in  the  licence,  and  all  the  circum- 
flances  of  the  tranfaction  had  been  difclofed  without 
referve  by  the  mafter.    That  the  Prujfian  (hip,  the 
Minerva,  having  been  detained  by  the  violence  of  the 
I'rcncb  government,  the  parties  had  innocently  fub- 
ilituted  this  veflcl,  and  were  therefore  entitled  to 
rc  dilution.  # 

For  the  Claimants  of  the  cargo. — Burnaby  and  Stod* 
dart  contended,  that  the  laders  had  acted  with  entire 
good  faith,  and  had  complied,'  as  nearly  as  circum- 
ftances would  permit  them  to  do,  with  the  terms  of 
the  licence.  That  the  identical  cargo  prepared  for  the 
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Pruffian  (hip,  the  Minerva,  had  been  put  on  board  Tin 
this  lhip,  becaufe  the  former  was  not  permitted  to 


BEIT. 


clear  out  from  the  Texel  for  this  country.    That  no  ■ 

doubt  could  exift  as  to  the  real  deftination  of  this  cargo  JV<ny^  6th» 

to  the  ports  of  this  kingdom.  That,  if  fraud  had  been 

pra&ifed  in  the  fubftitution  of  this  (hip  for  the  other, 

non  conftat  that  the  owners  of  the  cargo,  whoever  they 

may  be,  were  parties  to  the  fraud.  That  in  the  cafe  of 

the  Vrow  Cornelia^  Dykjtra,  a  licence  tcf  bring  a  cargo  Edw.Rep.349. 

in  one  vefTel,  was  held  fufficient  to  protect  the  fame 

cargo  (hipped  on  board  two  vefiels.    The  Court  there 

faid,  "  The  quantity  the  government  looked  to  ;  that 

*'  is  the  matter  to  be  confidered  ;  and  if  the  quantity 

**  in  two  mips  is  only  equal  to  what  might  have  come 

'*  in  one,  where  is  the  fraud  ?    If  you  do  not  prove 

"  that  the  quantity  has  exceeded  the  intention  of  the 

"  grantor,  you  prove  nothing."    That  in  the  prefent 

cafe  the  quantity  had  not  been  exceeded,  the  cargo 

confiding  of  the  very  fame  goods  which  had  been 

prepared  for  the  other  fhip,  and  that  the  claimants  were 

entitled  to  the  fame  lenient  rule  of  interpretation. 

The  King's  Advocate  and  Adams  in  reply. — The  pro- 
tection which  has  been  fet  up  for  this  (hip,  under  the 
claufe  of  the  licence,  *e  to  whomfoever  the 'property 
"  may  belong,"  can  be  of  no  avail :  Thofe  words  have 
always  been  conftrued  to  apply  to  the  cargo  only ; 
and  it  is  impoflible  to  put  a  different  conftru&ion  upon 
them  in  this  cafe,  on  account  of  the  claufe  immediately 
preceding,  by  which  the  parties  are  exprefsly  limited 
to  the  ufe  of  this  Prujftan  (hip,  the  Minerva.  The 
cafe  of  the  Job,  Krons,  is  very  diftinguilhable  from 
that  now  before  the  Court.  That  was  the  cafe  of  a 
veffel  avowedly  Finnijh  property,  to  which  a  licence 

was 
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was  granted  by  name,  but  with  an  erroneous  defcrip- 
tion  of  her  national  chara&er,  occafioned  folely  by  the 
recent  transfer  of  Finland  to  RuJJia.  The  other  cafe, 
which  has  been  mentioned,  the  Vrow  Cornelia,  differs 
alfo  materially  from  the  prefent  cafe.  There,  the  cargo 
had  been  actually  purchafed  by  the  Britijh  merchants, 
who  could  not  withdraw  from  the  tranfaclion  without 
the  total  lofs  of  their  goods.  Being  unable  to  make 
ufe  of  the  individual  (hip  for  which  the  licence  was 
granted,  they  came  as  near  as  they  could  to  the  terms 
of  the  licence,  and  employed  other  neutral  veflels. 
In  that  cafe,  there  was  alfo  an  abfence  of  all  fraud. 
Here  a  hoftile,  not  a  neutral,  fhip  is  fubftituted,  and 
the  bufinefs  is  conducted  throughout  in  a  fraudulent 
manner,  the  name  of  the  veffcl  and  of  the  mafter  being 
changed,  for  the  purpofe  of  avoiding  Britijh  capture. 

Judgment. 

Sir  W.  Scott.— This  (hip  was  taken  on  a  voyage  from 
the  Texel  to  Leith,  and  was  documented,  at  the  time 
of  capture,  as  the  Prujftan  (hip,  the  Minerva^  com- 
manded by  a  Prujftan  mafter.  Upon  inquiry,  it  turns 
our,  that  (he  has  no  prctenfions  to  that  appellation, 
but  is  Danijh  property,  having  every  character  of  a 
Danijh  yeflel,  and  that  the  mafter  is,  in  fact,  a  Daney 
ailuming  the  name  of  the  former  Prujftan  mafter. 
A  protection  is  fet  up  for  this  fhip  and  cargo,  under  a 
Bt  itijh  licence,  permitting  the  importation  of  certain 
enumerated  articles  from  Amjlerdam  to  the  port  of 
Leit/j,  on  board  the  Prujftan  fhip  Minerva,  Hayes 
mailer. 

The  queflion  is,  whether  it  is  in  the  power  of  the 
Court  to  apply  this  licence,  fo  granted,  to  the  pro- 
ted  ion  of  this  Danijh  flu'p,  with  this  Danijh  mafter  on 

board. 
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board,  I  need  not  repeat  what  I  have  fo  often  ftated, 
the  anxious  wifh  of  this  Court  to  relieve,  as  much  as 
poflible,  the  difficulties  under  which  the  commerce  of 
the  world  now  labours,  and  to  apply  the  mofl  favour- 
able confideration  to  the  conflru&ion  of  licence  cafes. 
At  the  fame  time,  it  is  neceflary  to  be  remembered, 
that  the  Court  pofleflTes  the  mere  power  of  interpreta- 
tion ;  that  it  muft  confine  itfelf  to  a  reafonablc  ex- 
planation of  the  terms  made  ufe  of,  and  cannot  alter 
or  difpenfe  with  conditions  conlidered  as  eflential  by 
the  government  granting  the  licence.  If  the  Court 
a  (fumes  the  power  of  extenfion  by  favourable  inter- 
pretation, it  does  fo  only  where  there  is  a  total  ab* 
fence  of  mala  fidesy  and  where  unavoidable  obftacles 
have  been  thrown  in  the  way  of  an  exact  compliance 
with  the  terms  prefcribed.  Where  there  has  been  a 
vrant  of  good  faith,  or  a  departure  from  the  terms 
beyond  the  neceflity  thus  irapofed,  the  Court  has  not 
felt  itfelf  called  upon  to  mitigate  the  penalties  incurred 
by  fuch  a  deviation. 

With  refpeft  to  fundamental  conditions,  without 
meaning  to  lay  down  any  very  precife  rule,  I  may 
venture  to  (late,  that  the  Court  is  not  in  the  habit  of 
confidering  it  a  very  eflential  deviation,  if  the  fhips  of 
other  countries  than  thofe  defignated  in  the  licence 
have  been  employed,  provided  the  different  countries 
had  (he  fame  political  bearing  towards  this  kingdom. 
If  PruJJia  and  Denmark  flood  in  the  fame  relative 
iituation  with  refpect  to  Great  Britain,  licences  would 
be  granted  to  the  vefiels  of  either  country  with  equal 
facility.  But  the  Court  has  never  gone  the  length  of 
holding  it  to  be  a  matter  of  indifference  to  fubflitute  a 
(hip  belonging  to  a  country  at  war,  for  a  neutral  fhip, 
at  the  will  and  pleafure  of  the  holder  of  the  licence. 
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The  Many  reafons  may  induce  Government  to  grant  licences 
Da  to  neutral  (hips,  where  it  would  not  beftow  the  fame 

 indulgence  upon  mips  belonging  to  the  enemies  of  the 

*rw^6tb'  country.  I  know  that  His  Majefly's  Government  has 
fometimes  granted  licences  for  enemies'  veflels ;  but, 
becaufe  licences  have  been  fo  granted  at  particular 
times,  does  it  therefore  follow,  that  they  would  be 
granted  all  times  ?  I  cannot  take  upon  myfelf  to  fay, 
that  the  Crown  would  not,  in  the  prefent  cafe,  hav« 
granted  a  licence  for  this  very  Danijh  fhip  ;  nor  can  I, 
upon  the  other  hand,  venture  to  fay,  that  it  would 
have  done  fo.  There  may  be  reafons  inducing  the 
Government  to  grant  licences  to  Danijh  mips  at  one 
time,  which  do  not  exift  at  another.  In  the  cafe 
which  has  been  cited  of  the  Job,  when  the  Court  held, 
that  a  licence  granted  for  a  Swedijh  veflel  would  enure 
to  the  protection  of  a  Ruffian  veffel,  thofe  countries 
approaching  much  nearer  to  the  fame  relative  (late 
towards  this  country  than  Pruffia  and  Denmark  do  at 
this  time. 

It  does  not  appear  exactly  when  this  (hip  arrived  at 
Amjlerdanu  She  had  plunged  herfelf  into  difficulties 
by  entering  that  port,  and  it  might  be  a  great  object 
with  the  owners  to  extricate  her  from  her  flate  of  con- 
finement.  In  all  probability  they  were  extremely 
defirous  of  obtaining  for  her  an  exit  from  that  port  at 
the  time  when  application  was  'made  for  this  licence. 
Mr.  Clark,  in  the  fpecial  .affidavit  >*hich  is -annexed  to 
the  claim,  fays,  that  "  he  received  orders  and  direc- 
*'  tions  from  Mr.  Smelt,  his  correfpondent  at  Amfier* 
"  dam,  to  apply  to  His  Majelty's  Government  for  a 
*'  licence  to  protect  the  Pruffian  veffel  Minerva,  Hayes 
a  matter,  with  a  cargo  of  cheefe,  from  Amfterdam  to 
"  Leitb  "   It  appears,  therefore,  thai  the  application 
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for  this  licence  originated  at  Amjlerdam.  Mr,  Clark  The 
goes  on  to  fay,  that  "  in  purfuance  of  fuch  orders  and  Ba 
"  directions,  he  applied  for  and  obtained  His Majefly's  ■ 
"  licence  for  the  protedion  of  the  faid  fhip  and  cargo,  ^££6*» 
u  dated  on  or  . about  the  a8th  day  of  May  lafl,  and 
"  forwarded  the  fame  to  his  faid  correfpondent,  and 
who,  he  believes,  duly  received  the  fame ;  and  he 
"  further  made  oath,  that  he  hath  been  informed, 
"  and  believes,  that  on  account  of  various  impedi- 
"  ments  impofed  by  the  enemy  to  a  trade  with,  this 
"  country,  the  faid  Pruffian  veflel,  Minerva,  "could 
"  not  obtain  a  French  licence,  and  without  fuch  licence 
"  was  not  permitted  to  take  on  board  the  faid  cargo 
"  for  this  country."  Now,  it  could  be  no  fecret  that 
the  enemy  difcouraged,  as  much  as  poffible,  all  inter- 
course with  Great  Britain,  and  that  no  veflel  would 
be  allowed  to  clear  out  from  the  Texel,  which  openly 
avowed  a  defltnation  to  the  ports  of  this  kingdom. 
Mr.  Clark  further  &ys,  "  that  Danifi  vcficls  were 
"  allowed  by  the  French  laws  to  trade  from  France  or 
<c  Holland  to  ports  of  their  own  country,  and  in  con- 
a  fequence  thereof,  his  faid  correfpondent  engaged  the 
"  faid  DaniJJ)  fhip,  Dankbaarheit,  to  take  on  board 
"  the  faid  cargo  of  cheefe,  being,  as  he  verily  believes^ 
"  the  identical  cargo  fo  as  aforefaid  intended  to  have 
"  been  fhipped  on  board  the  faid  Priiffian  veflel, 
*'  Minerva,  and  to  convey  the  fame  to  Leith  under 
"  the  protection  of  His  Majefty's  aforefaid  licence ; 
H  and,  in  order  effectually  to  deceive  the  enemy, 
"  obtained  a  fimulated  clearance  for  Fahrfund^ 
Why,  that  does  not  apply  to  this  (hip  in  particular. 
The  Pruffian  veflel  might  have  cleared  out  for  a  port 
of  her  own  country,  as  well  as  the  Damjb  veflel.  It 
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The      could  have  been  no  more  a  matter  of  difficulty  with 
l  a       x    one  (hip  than  with  the  other  to  obtain  an  exit :  in  this 
manner,  either  of  them  might,  with  equal  facility, 


III  IT. 


jsro«£fcr  fch,  have  taken  a  falfe  cjcarance#  Thc  neceffity,  there- 
fore, which  is  held  forth,  of  employing  a  Danijh  veJTel, 
by  no  means  fatisfies  the  judgment  of  the  Court.  The 
account  given  in  this  affidavit  confirms  me  in  the 
opinion  which  I  had  formed,  that  there  was  no  fuch 
Ihip  as  the  Prujftan  fhip,  the  Minerva  ;  and  that  the 
reprefentation  which  has  been  made  refpe&ing  this 
tranfa&ton,  is,  from  the  beginning,  a  factitious  and 
fabricated  hiftory.  The  difguife,  too,  it  mud  be  ob- 
ferved,  is  continued  longer  than  was  necefTary  for  the 
purpofe  of  impofing  upon  the  enemy,  and  in  a  quarter 
where  it  was  not  at  any  time  neceflary  for  fuch  a  pur- 
pofe. It  is  endorfed  upon  the  licence,  which  was  not 
to  meet  the  eye  of  the  enemy  :  it  could  not,  therefore, 
have  been  intended  as  a  fraud  upon  the  French  govern- 
ment, but  upon  this  country.  The  fcheme  was,  I  am 
perfuaded,  to  extricate  the  (hip  from  its  confinement, 
under  this  difguife,  in  order  to  get  her  back  in  fafety 
to  the  port  of  her  owners.  I  think,  therefore,  that 
there  has  been  a  fraudulent  application  of  the  licence 
to  thisveflel;  that  the  intention  of  the  parties  was 
fraudulent  from  the  beginning,  when  Mr.  Clark  was 
originally  directed  by  his  correfpondent  at  Amflerdatti 
to  apply  to  the  Privy  Council  for  this  licence.  Mr.  Smelt 
does  every  thing  in  his  power  to  perfuade  the  Govern- 
ment of  this  country,  that  a  Pruffian  fhip  was  employed 
in  the  conveyance  of  this  cargo.  He  makes  no  dif- 
clofure  as  to  any  difficulties  that  had  arifcn  with  refpect 
to  the  execution  of  the  original  plan,  and  of  the  ne- 
ceffity of  purfuing  another  courfe  \  but  appearances 
*  were 
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were  to  be  held  out  as  of  a  Prujftan  (hip,  when  (he  The 

arrived  in  this  country.    I  have  no  hefitation  in  pro-  Heit. 
nouncing  the  liability  of  this  (hip  to  condemnation. 


With  refpect  to  the  other  part  of  the  queftion,  in  Nol^SZ  tb* 
what  manner  the  proprietors  of  the  cargo  (hall  be 
affected  by  the  conclufion  at  which  the  Court  has 
arrived  :  that  muft  depend  upon  how  far  they  are 
implicated  in  the  fraud  which  has  been  practifed. 
Now,  there  certainly  is  very  ftrong  reafon  to  fuppofe, 
that  the  cargo  belongs  to  merchants  at  Amflcrdam ; 
for  Clark  fays,  that  he  received  inftructions  from  his 
correfpondent  at  Amflcrdam  to  apply  for  the  licence. 
"Who  is  the  contriver  and  manager  of  this  fraud  ? 
Why,  Mr.  Smelt,  of  Amjlerdam.  What  fays  the  matter 
in  his  depofitions  ?   To  the  27th  interrogatory  he  fays, 
"  that  the  manifefts  and  bills  of  lading  of  the  faid 
**  (hip's  cargo,  which  were  found  on  board,  were 
"  delivered  to  this  deponent  by  Mr.  Smelt,  the  lader 
"  of  part  of  the  faid  fhifs  cargo  at  Amflcrdam,  to  be 
«*  made  ufe  of  as  belonging  to  the  faid  (hip,  but  which 
"  were,  as  this  deponent  believes,  belonging  to,  or 

"  procured  for,  fome  other  vcflel."  The  whole  con- 
trivance, then,  and  fcheme  of  this  tranfa&ion,  origi- 
nates at  Amjlerdam ;  and  the  probability  is,  that  the 
cargo  is  the  property  of  merchants  refident  in  that 
place.  At  the  fame  time  it  is  poflible,  that  there  may 
be  Englifh  interefts  engaged  in  this  fpeculation.  That 
the  property  belongs  to  fubjects  of  the  enemy,  is  not 
fully  and  conclufi  vely  eftabliflied :  it  is  matter  of  ftrong 
fufpicion  only,  and  the  fact  may  turn  out  to  be  other- 
wife.  I  am  not  willing  to  exclude  the  parties  from  an 
opportunity  of  (hewing  this  to  be  the  cafe,  and  that 
they  were  not  privy  to  the  fraudulent  fubftitution  of 
this  Danijh  (hip  for  the  Prujftan  (hip  defignated  in  the 

licence. 
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The  licence.  If  thefe  facts  fliall  be  proved  to  the  fatis^ 
DTe?tA.ar"  fe&ion  of  the  Court,  I  will  give  them  the  benefit  of 
that  very  favourable  rule  upon  which  this  Court  has 
been  in  the  habit  of  acting  ;  that  where  the  enemy's 
fhipper  has  been  guilty  of  a  fraud,  the  interefts  of  the 
Britijh  merchants,  not  parties  to  the  fraud,  fhall  not 
be  affected.  Upon  thefe  grounds  I  now  pronounce  the 
condemnation  of  the  (hip  and  the  freight,  but  direct 
the  cafe  to  fland  over  as  to  the  cargo. 


November  bhy 

x8n. 


z>«mfcr 9th,  CHARLOTTE  CAROLINE,  Ader. 

181a. 

• 

saiwge,  right  of,  fTpHIS  fhip,  under  Swedijh  colours,  laden  with  a 
oJnJffi'by01  cargo  of  iron  and  deals,  on  a  voyage  from  Stock* 
lubf^T"p"  holm  to  Dublin,  in  the  month  of  June  1810,  was 

turc  ana  ton-  ' 

demotion  in  an  boarded  off  Mocn  I/Iandf  in  the  Baltic,  by  a  DaniJJ) 

enemy  sport,  _  n 

where  the  fen-  row-boat,  and  afterwards  by  His  Majelty  s  cutter 
i^r'^F^rty  Cheerful,  Lieutenant  George  flood  commander,  and 
»^rrf1eb.y  Placed  under  the  protection  of  the  convoy  from  Dars* 


jrom  the  ))ea^  t0  England,  the  matter  being  put  in  poiTeflion  of 
•ftheftate.  his  (hip  on  granting  a  certificate,  that  fhe  had  been 
recaptured  from  the  Danes  by  the  Cheerful.  The  lhip 
did  not  arrive  at  Dublin,  the  port  of  her  deftination, 
till  the  month  of  November  1811,  having,  in  the  mean 
time,  been  captured  a  fecond  time  by  the  Danes,  and 
carried  into  Copenhagen,  where  the  veflcl  and  cargo 
had  been  condemned  for  failing  under  Britijh  convoy* 
but  were  fubfequently  reftored  by  an  order  from  the 
king  of  Denmark. 

JUDOMEKT. 
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Judgment.  The 
Sir  W.  ScoU.—Tbk  cafe  arifes  upon  the  afferted 

capture  and  recapture  of  this  Swedijb  (hip  and  cargo, and   — — 

the  queftion  to  be  decided,  inlhe  firft  place,  is,  whether     ce$H.  ^ 
any  right  to  falvage  has  been  acquired ;  and  fenondiy, 
whether,  if  acquired,  it  has  not  been  discharged  by  cir- 
cumftances  which  have  fince  occurred. 

The  fuit  commenced  by  the  arreft  of  the  (hip  at 
Dublin  long  after  the  fads  happened  j  it  nppearing 
that  the  veffel  which  effected  the  recapture,  if  it  was 
a  recapture,  had  quitted  pofleffion,  and  fuffered  her 
to  proceed  on  her  voyage.  No  depofitions  were 
taken,  (nor  indeed  could  they,  under  the  circum- 
ftances,  have  been  taken),  but  an  affidavit  was  made 
by  the  acting  mafter  of  His  Majefty's  (hip  the  Cheerful, 
wherein  he  depofes,  "  that  about  half  pail  feven  o'clock 
"  in  the  morning  of  the  25th  day  of  June  18 10,  the 
<c  faid  cutter,  Cheerful,  being  on  a  cruize  off  Moen 
"  I/land,  in  the  Baltic,  a  brig  was  obferved  at  a  con- 
"  liderable  dhtance,  under  Swedijh  colours,  and  a 
"  Danijh  row-boat  in  the  ad  of  boarding  her ;  that 
"  all  fail  was  immediately  fet  on  the  Cheerful 'in  chace, 
"  and  the  weather  being  then  calm,  the  fweeps  were 
"  all  manned,  and  all  fail  being  likewife  fet  on  the 
"  faid  brig,  in  order  to  efcape,  two  of  the  Cheerful* s 
u  boats  were,  about  eight  o'clock,  manned  and  armed, 
"  and  fent  in  chace  of  the  laid  brig,  under  the  com- 
u  mand  of  the  deponent ;  that  about  half-paft  twelve 
"  the  boats  arriving  within  piftol  mot,  commenced 
"  firing,  upon  which  the  row-boat  pufhed  off,  and- 
"  made  her  efcape,  carrying  with  her  the  men  fhe 
u  had  put  on  board  the  faid  brig,  and  the  deponenr, 
"  on  boarding  the  brig,  found  two  patois  and  four 
"  cudafles  on  the  gang-way,  which  the  enemy  had 
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"  left  behind ;  and  the  deponent  further  faith,  that, 
"  on  examining  the  papers  of  the  faid  brig,  he  found 
"  (he  was  called  the  Charlotte  Caroline,  J.  N.  Arden 
"  mailer,  on  a  voyage  from  Stockholm  to  Dublin*  with 
u  a  cargo  of  iron  and  deals  j  that  the  deponent  then 
u  carried  her  down  to  the  Cheerful*  and  took  the 
u  mailer  on  board,  with  his  papers,  where  a  copy  of 
*'  the  manifefl  was  taken,  and  the  faid  matter  granting 
u  a  certificate  refpe&ing  the  capture  and  recapture  of 
u  the  laid  brig,  he  was  again  put  in  poffeflion  of  her, 
cc  and  the  Cheerful  convoyed  her  that  fame  evening 
ic  to  Dan-head,  where  (he  joined  the  ccnvoyjuft  then 
"  proceeding  to  England."  The  certificate  granted 
by  the  Swedi/b  mailer  with  refpect  to  the  capture  and 
recapture  of  this  brig,  is  in  thefe  terms : — "  Thefe  are 
"  to  certify,  that  the  brig  Charlotte  Caroline,  under 
**  my  command,  was  captured  by  a  Danijh  privateer 
"  off  Moen  IJland,  at  7. 30.  A.  M.  of  this  date,  and 
"  detained  by  the  faid  privateer  till  12.  30.  P.M.  of 
u  the  fame  date,  when  (he  was  recaptured  by  the 
"  boats  of  His  Britannic  Majefty's  cutter,  Cheerful, 
u  Lieutenant  George  Wood  commander.*'  This  certi- 
ficate is  in  the  Englijb  language,  and  is  figned  by  the 
mailer  himfelf.  Now  this  is  prima  facie  evidence  of  a 
recapture.  It  contains  a  direct  acknowledgment,  that 
the  abandonment  of  this  veflel  by  the  enemy,  was  oc- 
cafioned  through  the  terror  of  approaching  force,  and, 
unlefs  the  inflrument  be  in  any  way  falfified,  is  quite 
fufficient  to  conilitute  a  cafe  of  recapture.  At  the 
bottom  of  this  document  is  a  paflage  written,  I  pre- 
fume,  in  the  Swedifi  language,  not  in  direft  terms 
contradicting  the  fads  to  which  the  mailer  had  put 
his  fignature,  or  afferting  that  the  certificate  of  re- 
capture was  figned  by  corapulfion,  but  merely  dating, 
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that  the  Danijh  privateer  infpe&ed  the  papers,  and  then  The 
left  the  (hip ;  and  that  the  Englijh  cutter  came  and  con-   c  AoVi"" 
voyed  her.  The  mailer  made  a  proteft,  in  which  he  af-  — — 
forts,  that  "  he  was  obliged  to  fign  a  document."  Jkc€1^i9th* 
Now  I  mud  fay,  that,  in  my  opinion,  it  is  much  to  the 
difadvantage  of  that  proteft,  that  it  was  not  made  im- 
mediately on  his  arrival  at  a  port  in  Denmark.    If  the 
inafter  had  any  complaint  to  make,  of  being  compelled 
to  fign  and  leave  fuch  a  paper  with  the  EngUJb  officer, 
it  was  his  duty  to  have  taken  the  firft  opportunity  of 
putting  the  facts  upon  record.    But  it  is  not  till  after 
his  arrival  at  Dublin,  and,  I  prefume,  not  until  this 
demand  of  falvage  was  made,  that  he  thought  proper 
to  make  this  proteft,  Hating  compulfion  to  have  been 
ufed.    The  mafter  could  not  be  ignorant  of  the  con- 
tents of  the  certificate  which  he  had  figned  off  the 
ifland  of  Moen ;  for  it  appears,  that  he  has  a  know- 
ledge of  the  Englijh  language,  having  made  his  affi- 
davit of  the  8th  ot  January  laft,  without  the  aid  of  an 
interpreter.   The  account  given  in  the  proteft  is,  that 
he  was  proceeding  from  Stockholm  to  Dublin  with  a 
cargo  of  iron  and  deals,  and  that  <c  nothing  material 
"  occurred  until  the  24th,  on  which  day,  having  got 
M  in  between  Kerens  and  Copenhagen^  with  the  wind 
"  at  S.W.,  he  was  hailed  by  His  Britannic  Majefty's 
"  (hip  Standard %  of  74  guns,  ftationed  oft*  the  Sound% 
ct  and  immediately  after  a  boat  from  that  (hip  was  fent 
"  alongfide,  the  officer  on  board  of  which  faid,  that 
"  the  appearer  ihould  not  pafs  the  Sound  with  his 
"  veffel ;  in  confequence  of  which,  he,  the  appearer, 
"  proceeded  on  board  the  faid  fliip,  to  know  the  rea« 
"  fon  why  he  was  prevented  from  palling  the  Sound, 
"  and  at  the  fame  time  requefting  permiffion  to  do  fo, 
"  conceiving  that  he  was  entided  to  do  fo,  as  belong- 
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The         lng[  to  the  Swedijh  nation,  and  a  neutral  veflel  per- 
^aVounk!  **  mitted  to  carry  the  produce  of  his  nation  to  Great 
■  "  Britain  ;  to  which  the  appearer  was  replied  by  the 

J*~£*h'  u  commander  of  the  faid  fhip,  Standard,  to  know  his 
u  (the  appearer's)  reafon  why  he  did  not  take  the  be- 
M  nefit  of  the  Englijh  convoy,  which  other  veflels  fail- 
u  ing  from  the  Baltic  at  the  dme  had  done ;  to  which 
u  the  appearer  returned  for  anfwer,  that  as  his  vef- 
u  fel  belonged  to  a  free  nation,  he  was  not  in  the 

*  lead  dread  of  being  taken  by  the  Danes,  and  that 
u  he  therefore  did  not  think  it  neceflary,  in  confe- 
u  quence  of  fuch  his  neutrality,  to  go  under  an 

*  Englijh  convoy ;  and  more  fo,  as  all  his  papers  and 
u  clearances  for  his  vefTel  and  cargo  were  made  out 
"  for  Dublin,  his  port  of  deftination,  and  that  he 
•*  would  not  break  his  neutrality  for  any  convoy ; 
"  and  therefore  conceived,  that  he  fhould  not  meet 
"  with  any  interruption  in  paffing  the  Sound,  block- 

*  aded  as  it  then  was  by  the  Englijh  veflels  j  but 
"  notwithftanding  this,  the  commander  of  the  faid 
"  fhip,  Standard,  told  the  appearer,  that  if  he  had 
'*  been  fpeaking  to  him  on  the  fubject  for  a  twelve- 
•*  month,  he  would  not  let  the  veflel  pafs  the  Sound  \ 
"  and  that  he  the  appearer  muft  fail  with  her  through 
**  the  Belt :  and  immediately  after  the  lieutenant  of 
*'  the  faid  (hip  Standard  wrote  on  the  appearer 's  (hip 
•*  pafs,  that  the  veffel  fhould  not  on  any  account  be 

allowed  to  pais  the  Sound,  but  muft  fail  through 

*  the  Belt ;  the  appearer  was,  therefore,  obliged  to 

*  procetd  on  board  his  veffel,  and  fhortfy  after  he 
u  made  fail  towards  the  Great  Belt."  Now,  I  cer- 
tainly think  the  Britijh  officer  had  a  perfed  right  to 
direel  this  man  to  proceed  under  convoy,  fince  the 
Van ijh  Government  had  at  that  time  iflued  an  ot di- 

'  i  nance. 
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nance,  adopting  the  French  decrees,  by  which  all  vef-  n* 
fels  coming  to  this  country %  as  this  (hip  unqueftionably  Cc\w°m 
was,  would  be  liable  to  capture  and  condemnation.  11 
Does  the  matter  appear  to  have  fubmitted  quietly  to  ^UtS?** 
the  direction  given  him  by  the  Britijk  officer  ?  Quite 
the  contrary.  He  fought  as  fturdy  a  battle  as  he  could, 
and  contended  ftrenuoufly  that  he  had  a  right,  as  a 
neutral,  to  pafs  the  Sound  without  convoy.  He  is, 
therefore,  by  his  own  defcription  of  himfelf  in  that 
iituation,  a  man  not  likely  to  have  been  induced 
through  fear  to  fign  a  falfe  certificate  as  to  the  capture 
and  recapture  of  his  veffel.  He  is  obliged  to  go 
through  the  Belt,  he  fays,  and,  "  in  pafling  through, 
"  a  Danijh  privateer's  boat,  in  which  were  eleven 
"  men,  came  on  board,  and  after  overhauling  and 
"  examining  the  (hip  and  her  papers,  and  in  the  courfe 
"  of  fuch  examination  finding  that  the  Standard  would 
"  not  let  him  pafs  through  the  Sound,  as  is  herein- 
"  before  dated,  they  left  him."  So  that,  according 
to  him,  thefe  Danijh  boats  came  up,  and  having  fatis- 
fied  their  curiofity  by  infpe&ing  his  papers,  permitted 
him  to  go  on.  Now  this  is  a  mod  improbable  circum- 
ftance  to  have  occurred.  The  Danijh  order,  pro- 
hibiting all  trade  and  intercourfe  with  this  country,  was 
in  full  force,  and  the  papers  on  board  this  (hip,  which 
it  appears  were  infpe&ed  by  the  Danes,  held  out  an 
avowed  deftinarion  to  this  country.  I  profefs  that  t 
cannot  fee  on  what  grounds  thefe  Danijh  captors  can 
be  fuppofed  to  have  relinquiihed  the  pofleflion  of  this 
veflel.  It  is  hardly  credible  that  they  mould  have 
acted  with  this  unncceffary  degree  of  forbearance; 
and  their  motive  for  fo  doing  is  not  accounted  for 
in  a  manlier  which  at  all  fatisfies  the  judgment 
of  the  Court,   He  goes  on  to  fay,  that  "  in  about 
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u  three  hours  after,  two  boats  from  an  Englijh  cutter 
came  alongfide,  and  ordered  the  appearer  to  proceed 
on  board  the  faid  cutter  immediately,  with  all  his 
"  papers,  which  he  complied  with ;  and  being  afked 
by  the  faid  commander  what  boat  that  was  that 
44  boarded  him  this  morning,  this  appearer  informed 
44  him,  that  it  was  a  Danijh  privateer  of  eleven  men, 
44  and  that  in  the  examination  of  his  papers,  finding 
44  that  the  veflel  was  a  real  Swede,  and  a  Swedijh  cargo 
44  on  board,  and  the  commander  of  fuch  Danijh  pri- 
44  vateer  having  feen  that  he  was  aware  that  the  Stan- 
44  dard  would  not  allow  him  to  pafs  through  the 
44  Sound,  he  allowed  him  to  proceed :  that  44  the 
44  lieutenant  of  the  Englijh  cutter  then  informed  him, 
44  that  he  would  bring  him  to  the  Englijh  convoy ; 
"  but  the  appearer  declared  that  he  would  not  fail 
44  under  convoy,  as  that  would  be  the  caufe  of  break- 
44  ing  through  his  neutrality,  and  alfo,  if  he  was  feen 
44  by  a  Danijh  privateer  under  an  Englijh  convoy,  and 
44  if  it  mould  fo  unfortunately  happen  that  he  (hould 
44  be  taken  by  the  Danes,  both  the  veflel  and  cargo 
44  would  mofl  certainly  be  condemned :  that  the  faid 
44  lieutenant  then  proceeded  to  copy  feveral  of  the 
44  appeared*  papers  in  his  prefence,  in  the  cabin ;  and 
44  while  he  had  been  in  the  ad  of  doing  fo,  he  ordered 
44  a  tow-line  to  be  made  faft  from  the  cutter  to  the 
44  appearer'g  veifel,  and  unknown  to  the  appearer, 
44  vvho  was  ftiil  in  the  cabin  with  the  lieutenant;  he, 
4*  on  the  evening  of  that  day,  on  coming  on  deck, 
44  found  his  velTel  clufe  in  with  the  Englijh  convoy, 
44  and  after  being  obliged  to  fign  a  document."  So 
that,  according  to  the  iiatement  here  made,  this  per- 
fon,  who  had  refufed  to  join  convoy,  and  had  flood 
qui  againjl  what  was  yery  properly  required  of  him, 

now 
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now  fubmits  without  oppofition,  and  figns  a  certificate  JJjw 
which,  according  to  'his  prefent  account,  is  utterly  ca»olin«. 
faHe  and  unfounded.    In  his  fecond  affidavit  I  obferve 
he  lays  that  he  was  defired,  not  that  he  was  compelled 
to  fign  the  inftrument. 

The  account  given  by  the  two  En%lijh  officers,  who 
are,  to  be  fure,  interefted  perfons,  but  not  fo  much 
inter efted  as  this  Swedijh  mafter,  reprefents  the  tranf- 
action  in  a  very  different  light.  They  fay,  that  the 
Danes  had  taken  pofleffion  of  this  veffel,  had  altered 
her  courfe,  and  were  towing  her  with  an  evident  inten- 
tion to  carry  her  towards  the  (hore,  under  a  Danijb 
battery ;  and  when  the  boats  of  the  Cheerful  came  up 
and  commenced  firing,  quitted  with  fuch  precipitation 
as  to  leave  fome  of  their  arms  behind  them.  Now, 
which  of  thefe  two  accounts  is  to  be  believed  ?  I  am 
of  opinion,  that  the  Englijh  account  is  the  molt  entitled 
to  credit.  The  other  is,  in  itfelf,  highly  improbable  ; 
but  that  given  by  the  Britijh  officers  is  very  natural, 
and  is  confirmed  by  the  documents  figned  by  the, 
Swedijh  mafter  himfelf :  unlefs,  then,  I  can  believe 
that  this  man  was  compelled  to  fign  this  paper,  which, 
judging  from  his  conduct  in  the  former  part  of  this 
tranfa&ion,  is  not  very  likely  to  have  happened,  I  muft 
fay,  that  the  cafe  on  behalf  of  the  recaptors  is  fup- 
ported  by  a  preponderance  of  evidence,  as  well  as  by 
greater  probability  in  the  circumftances. 

The  fecond  queftion  is,  whether  any  thing  has  fince 
occurred  to  deprive  the  recaptors  of  the  right  which, 
by  their  fervices,  they  had  acquired.  It  has  been  con. 
tended  very  ftrongly,  that  the  fubfequent  ad  of  capture 
and  condemnation,  by  the  Danes,  worked  a  conver- 
fion  of  the  property,  and  confequently  a  defeazance 
of  the  right  of  the  faivors.  Now  it  is  certainly  true 
that  the  right  of  the  recaptors  to  lalvage,  is  extin- 
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The       guiflied  by  a  regular  fentcncc  of  condemnation,  carried 
Caroline,    mto  execution,  and  diverting  the  owners  ©f  their  pro- 

 ntrty.    But,  in  the  prefent  cafe,  no  fuch  effect  has 

'  been  produced.  You  cannot  here  refort  to  the  legal 
fidion  of  converfion,  becaufe  the  fentence  of  the  Prize 
Courts  was,  in  this  cafe,  over-ruled  by  an  order  of 
releafe  from  the  fovereign  power  of  the  ftate.  The 
ihip,  it  appears,  was  proceeded  againft,  and  con- 
demned, for  having  failed  under  Britijb  convoy  $ 
and  there  being  a  Danijb  ordinance,  exprefsly  pro- 
hibiting ail  veflels  from  navigating  under  the  protec- 
tion of  Britijb  (hips  of  war,  it  was  unneceflary  to  look 
out  for  any  further  ground  of  condemnation.  If  fuch 
had  been  wanting,  the  deftination  to  a  Britijb  port 
would  have  been  fufficient  for  the  purpofe.  She  is 
condemned,  however,  upon  the  former  ground  only ; 
and  from  this  fentence  an  appeal  is  profecuted  before 
a  fuperior  Court,  by  which  the  fentence  of  condemna- 
tion is  confirmed ;  but,  upon  application  to  the  royal 
authority,  the  property  is  reftored,  and  the  mailer  is 
again  put  into  the  pofleffion  of  his  (hip.  The  fentences, 
then,  of  the  Prize  Court,  are  aboliihed,  by  an  autho- 
rity which,  according  to  the  confliturion  of  that 
country,  is  perfectly  competent  to  do  fuch  an  act ; 
and  the  legal  fiction  of  converfion  is  completely  done 
away  by  the  fact  of  reftitution.  The  mailer  is  redinte- 
grated in  his  rights,  and  the  veflel  fails  to  this  country 
exactly  in  the  fame  ftate  as  if  (he  had  proceeded  on  her 
original  voyage,  and  had  fuffered  no  interruption  from 
the  Danijb  cruizer. 

Upon  thefe  grounds  I  am  of  opinion,  in  the  firft 
place,  that  the  act  of  recapture,  by  His  Majefty's 
cutter  the  Cheerful,  is  fufficiently  eftabliihed,  and 
fecondly,  that  nothing  has  fince  occurred  to  defeat  the 
right  of  the  recaptors  to  (Salvage. 
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RHADAMANTHE,  Mayer.  a9th, 

iSij. 

r  JpHIS  was  the  cafe  of  a  Ihip,  which,  in  the  profecu-  Bottomree  bond* 

tion  of  a  voyage  from  Malta  to  London,  fuftained  ire  entitled  to 
confiderable  damage,  and  was  compelled  to  put  into  ro^tovctSofe 
Port  Mabon,  where  (he  underwent  repairs,  the  payment  «*a  fcr«»«;.but 

r  ■    *  thu  privilege  ts 

of  which  was  advanced  by  a  merchant  of  that  place,  confined  to  bond* 
to  whom  the  matter  granted  a  bottom ree-oond  on  the  preflureofnecef- 
(hip  and  freight,  to  the  amount  of  £ 804,  including  p^VherTth. 
intereil  at  the  rate  of  28  percent.    The  (hip  then  m*ft«**i°wn- 

1  *  ers  have  no  per- 

proceeded  on  her  voyage,  but  in  confequence  of  the  fonai  credit,  and 
temped uous  ftate  of  the  weather,  was  under  the  necef-  of  procuring  fup- 
fity  of  entering  the  port  of  Cork,  where  fhe  was  again  Ih^Ihip? 
repaired,  the  money  being  advanced  by  Meflrs.  Goin 
and  Fennel,  of  that  place,  who  obtained  from  the 
mailer  two  bonds  for  .£  2,207.  on  tne  miP»  freight, 
and  cargo,  but  more  particularly  binding  the  fhip  and 
freight. 

The  feveral  bonds  were  now  put  in  fuit ;  the  valk 
dity  of  that  which  was  entered  into  at  Port  Mabon 
was  not  denied  ;  but  it  was  prayed  on  the  part  of  the 
holder  of  it,  that  as  the  fhip  and  freight  would  not  be 
fufficient  to  difcharge  all  the  bonds,  thofe  which  were 
granted  at  Cork  might  be  fo  far  paid  from  the  cargo,- 
as  to  leave  fufficient  of  the  proceeds  of  the  ihip  and 
freight  to  fatisfy  the  demands  of  the  firft  bond,  by 
which  the  (hip  and  freight  only  were  hypothecated. 

On  the  part  of  the  owners  of  the  cargo  this  mode  of 
proceeding  was  objected  to,  becaufe  it  would  make 
them  indirectly  liable  to  the  payment  of  the  firft  bond, 
which  was  never  intended  to  affect  the  cargo. 

Objections 
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Obje&ions  were  like  wife  taken  on  their  behalf  to 
the  validity  of  the  fecond  bonds  granted  niCork,  upon 
January  49th,  feveral  grounds. 

Firft,  it  was  faid— That  the  pretended  hypotheca- 
tion took  place  not  in  a  foreign  port,  but  in  a  port  of 
the  United  Kingdom,  where  the  matter  might  have 
correfponded  with  the  owners,  and  was  therefore  not 
in  the  nature  of  bottomree. 

Secondly— That  it  was  not  (hewn  that  any  demand 
for  payment  had  been  made  on  the  owners  of  the  (hip 
and  cargo,  who  were  perfonally  refponfible. 

Thirdly— That  it  was  not  a  bottomree  tranfa&ion, 
becaufe  the  money  was  advanced  by  Grin  and  Fennel^ 
not  on  the  credit  of  the  property  only,  but  likewife  on 
the  credit  of  Brandram  and  Co.  part-owners  of  the 
cargo,  for  whom  they  a&ed  in  the  capacity  of  agents. 

Fourthly— That  the  demand  of  the  obligees  had 
been  actually  fatisfied,  Goin  and  Fennel  having  drawn 
tills  upon  the  houfe  of  Brandram  and  Co.  which  had 
been  duly  paid. 

Fifthly — That  the  mailer's  power  to  hypothecate 
was  not  a  general  power,  and  that  his  exercife  of  it 
was  not  warranted  under  the  circumilances  of  the 
prefent  cafe. 

Sixthly — That  Brandram  and  Co.  could  only  bind 
themfelves,  and  not  the  other  owners. 

Seventhly— That  infurance  was  charged,  and  con* 
fcquently  there  waj  no  maritime  rifque. 

Laftly— That  if  the  bonds  granted  at  Cork  are  good 
and  valid  bonds,  recourfe  mint  be  had  for  the  payment 
of  them  in  the  firft  inftance  to  the  fhip  and  freight* 
which  were  more  particularly  hypothecated. 

Judgment. 
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Judgment.  The 
Sir  IV.  S^/.-This  is  the  cafe  of  a  (hip  which  was  IUudamamhe- 
bound  on  a  voyage  from  Malta  to  London,  and  put  January 
into  Port  Mahon  in  diftrefs,  where  the  mailer,  having 
no  credit,  hypothecated  the  (hip  and  freight,  as  he  had 
an  unqueftionable  right  to  do.    The  bond  given  by 
the  mafler  for  money  advanced,  under  fuch  circum- 
ftances,  is  clearly  of  the  nature  of  bottomree,  and  is 
upon  that  account  entitled  to  a  very  favourable  con* 
fideration.    Such  bonds  have  always  been  upheld  by 
this  Court  with  a  very  high  hand,  and  it  would  be  very 
detrimental  to  the  interefts  of  the  commercial  world  if 
they  were  not  fo  upheld.  The  jurifdidion  of  the  Court 
over  the  fubjed- matter  of  thefe  bonds  has  been  allowed 
by  the  courts  of  common  law,  upon  various  occafions, 
although  they  are  here  viewed  in  a  light  very  different 
from  that  in  which  bonds  of  other  descriptions  are 
confidered  in  thofe  courts.    In  the  cafe  of  John/on  iSaikeid,j$, 
verfus  Sbippen,  the  jurifdidion  of  the  Court  of  Admi- 
ralty was  exprefsly  acknowledged.    That  was  a  cafe 
in  which  "  a  (hip  put  into  Bofton,  in  New  England, 
"  and  there  the  mafter  took  up  necelfaries,  and  gave 
"  a  bill  of  fale,  by  way  of  hypothecation,  and  now 
"  there  being  a  fuit  againft  the  (hip  and  owneis  to 
**  compel  repayment,  a  prohibition  was  moved  for, 
"  and  the  Court  held,  that  the  mailer  could  not  by 
*•  his  contrad  make  the  owners  perfonally  liable  to  a 
"  fuit,  and  therefore  as  to  them  granted  a  prohibition; 
"  but  as  to  the  fuit  againft  the  (hip,  denied  a  prohi- 
"  bition,  for  the  mafter  can  have  no  credit  abroad  but 
u  upon  giving  fecurity  by  hypothecation,  and  it  is  not 
H  reafonable  we  mould  hinder  the  Court  of  Admiralty 
w  to  give  a  remedy  where  we  can  give  none  ourfelves." 
to  the  kmc  cafe,  as  reported  by  Lord  Raymond,  vj.  %.  9s> 

M*.  Juftice 
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Th«  ^    Mr.  Juftice  Powel  is  reprefented  to  have  faid — *  The 
*'  original  matter  is  cognizable  in  that  court,  (the 


January  39th,  a  Court  of  Admiralty),  and  the  hypothecation  upon 
,8u*  "  land  is  of  neceflity ;  for  it  mufl  be  done  in  port, 
u  and  cannot  be  done  at  fea,  and  the  party  has  no 
"  remedy  but  at  maritime  law.*'  Such  is  the  foun- 
dation on  which  thefe  bonds  (land.  They  are  con* 
fidered  valid  upon  the  ground  of  neceflity  only,  and  it 
is  upon  the  fame  principle  of  neceflity  that  a  later  bond 
is  entitled  to  priority  of  payment  over  a  former.  This 
courfe  of  payment  is  indeed  directly  contrary  to  what 
takes  place  in  the  cafe  of  common  bonds,  where  thofe 
of  a  fubfequent  date  can  only  be  enforced  after  all  de- 
mands upon  former  bonds  (hail  have  been  firfl  paid 
and  fatisfied.  In  this  fpecies  of  fecurity,  which  is  en- 
tered into  under  the  preflure  of  neceflity,  the  order 
of  payment  is  very  properly  reverfed,  fmce,  without 
the  fubfidiary  aid  of  a  later  bond,  the  property  would 
be  totally  loft,  both  to  the  owners  and  the  former 
bond-holders.  But  this  privilege  is  confined  to  bonds 
given  under  this  fpecies  of  neceflity  in  a  foreign  port, 
where  the  mailer  and  owners  have  no  perfonal  credit, 
and  no  other  means  of  procuring  the  neceflary  fupplies 
for  the  repair  of  the  (hip.  It  by  no  means  follows 
that  the  fame  privilege  is  to  be  extended  to  every 
fpecies  of  fecurity  which  may  affedt  the  (hip. 

It  appears  that  this  veflel,  in  the  profecution  of  her 
voyage,  after  this  firft  bond  of  unqueilionable  authority 
had  been  entered  into,  was,  in  confequence  of  fome 
damage  (he  had  fuftained,  obliged  to  put  into  the  port 
of  Cork.  Whether  Cork  is  to  be  confidered  a  domeftic 
or  a  foreign  port,  may  admit  of  fome  degree  of  doubt* 
It  is  true  that  this  Court  has  decided,  but  not  without 
confiderable  hefitation,  that,  ior  fome  purpofes,  the 

ports 
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ports  of  Ireland  are  to  be  considered  as  foreign  ports ;  "j^ 
but  the  queftion  refpecting  the  jurifdiction  of  the  Court 


over  the  fubject  matter  of  domeftic  bonds,  was  left  un-  January  19th, 
touched,  by  the  decition  of  the  Court  in  that  cafe. 
The  cafe  which  has  been  cited  from  Lord  Raymond, 
(hews  that  the  common  law  allows  the  jurifdiction  of 
the  Court  of  Admiralty  upon  the  ground  of  neceffity 
only ;  but  the  reafoning  there  dated  would  rather  lead 
to  the  conclufion,  that  this  Court  is  vetted  with  the 
power  of  enforcing  fuch  bonds,  fince  there  is,  I  pre- 
fume,  no  poffibility  of  proceeding  upon  them  elfe- 
where  except  by  an  action  of  trover,  or  fome  fuch  in- 
direct remedy ;  a  remedy  which  diverts  the  real  fecu- 
rify,  and  throws  the  obligee  off  to  the  perfonal  refpon- 
fibility  of  a  party  who  may  poffibly  be  infolvent.  In 
the  cafe  of  Juft'm  verfus  Ballam,  a  prohibition  was  %\a. 
granted,  firfl,  becaufe  it  did  not  appear  that  the  (hip 
was  in  her  voyage  when  fhe  became  in  diftrefs  for 
want  of  an  anchor,  &c.  and  at  the  time  of  the  con* 
tract;  zndyficondfy,  becaufe  there  was  no  hypotheca- 
tion ;  from  whence  it  feems  probable,  that  if  the  diftrefs 
had  occurred  in  the  courfe  of  a  voyage,  and  there  had 
been  an  actual  hypothecation,  a  confultation  might 
have  been  awarded.  There  are  cafes  of  later  date 
that  appear  to  limit  more  ftrictly  the  jurifdiction  of 
the  Court ;  but  it  is  not  on  the  prefent  occafion  necef- 
fary  to  go  through  the  particulars  of  them  for  the  pur*, 
pofe  of  afcertaining  the  exact  ftate  of  the  law  upon  this 
general  point. 

It  has  been  already  determined  in  this  Court,  that 
the  ports  of  Ireland  are,  for  the  purpofes  of  hypothe- 
cation, to  be  confidered  as  foreign  ports  ;  and  nothing 
has  occurred  to  alter  the  opinion  of  the  Court,  or  to 
induce  it  to  depart  from  the  rule  laid  down  in  a  former 

cafe. 
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RhadT*  the  ca^c»  Cxccl>t  tnc  incorporation  of  lre/^i  with  this 
t  country  by  union.    I  do  not  know  that  that  circum- 

januery  %yCn%  fiance  would  neceflarily  have  the  effect  of  producing 
*8lJ*  any  material  diftin&ion ;  but  I  forbear  to  give  a  de- 
cided opinion  upon  the  point,  fince  the  cafe  does  not 
require  it.  The  prefent  cafe  turns  upon  the  quettion, 
whether  the  fecond  bonds,  given  at  Cork,  are  of  that 
privileged  kind  to  which  the  Court  ought  to  affign  pre- 
cedence, and  I  am  of  opinion  that  they  are  not.  They 
are,  indeed,  maritime  bonds,  but  not  of  that  high 
fpecies  with  the  former  bond  granted  at  Port  Mabon. 
They  do  not,  as  that  did,  arife  out  of  the  deftitute 
fituation  of  the  matter  in  a  foreign  port,  unable  to 
obtain  the  neceflary  fupplies  for  his  veffel  on  the  per* 
fonal  credit  of  himfelf  or  his  employers.  The  very 
purpofe  for  which  bottomree  bonds  were  created  was, 
the  protection  of  the  foreign  merchant  advancing  the 
money,  who  is  fuppofed  to  be  an  enure  ftranger  to 
the  owners  of  the  (hip  and  cargo,  and  to  have  no 
means  of  judging  of  their  folvency.  With  them  he 
has  no  privity,  and  has  nothing  to  look  to  for  his 
fecurity  but  the  vifible  property  of  the  (hip  in  the 
place  of  his  refidence. 

Taking  the  ports  of  Ireland  to  be  foreign  ports,  what 
has  been  the  courfe  of  the  prefent  traruadion  ?  Was 
the  money,  in  point  of  fad,  advanced  upon  the  fecu- 
rity of  the  (hip,  freight,  and  cargo  only,  and  not  upon 
the  credit  of  the  owners  ?  It  is  fworn  that  the  matter 
wrote  "  to  Brandram  and  Templeman,  requefting  to 
"  be  furnimed  with  money  to  pay  for  the  repairs  of 
"  the  faid  (hip,  and  that  Meflrs.  Brandram  and  7>jw- 
"  pieman,  in  confequence  of  fuch  application,  opened 
"  a  credit  with  Meflrs.  Coin  and  Fennel  of  the  city  of 

"  Cork7  merchants,  and  geve  them  directions  to  ad- 
it 
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d  vance  fuch  Aim  of  money  to  the  faid  matter  as  ^  The 
"  Ihould  be  requifite  to  repair  the  faid  (hip  and  to  fur- 
"  nilh  her  with  neceflaries  to  proceed  on  her  voyage  January  *9th, 
u  to  London ;  and  that  the  faid  Meffrs.  Coin  and  Fennel  xllh 
"  accordingly  advanced  certain  fums  of  money  to  the 
«  laid  mailer,  and  took  two  feveral  bonds  of  bottom- 
"  ree  on  the  laid  (hip,  cargo,  and  freight,  which  faid 
"  bonds  of  bottomree  they  the  faid  Goin  and  Fennel 
"  indorfed  over  to  the  faid  Meffrs.  Brandram  and  Tern* 
pieman,  and  drew  on  them  the  laid  Brandram  and 
Templeman  bills  of  exchange  for  the  amount  of  the 
"  monies  they  the  laid  Goin  and  Fennel  had  fo  advanced 
"  to  the  faid  matter." 

This  ftatement  has  not  been  contradicted ;  and  it 
would  have  been  mod  important  to  the  parties  to  have 
negatived  the  fact,  if  they  had  it  in  their  power  to  fo 
do.  It  is,  I  think,  clearly  eflablifhed,  that  the  money 
was  advanced  by  Goin  and  Fennel,  not  with  a  view  to 
any  credit  on  the  fhip,  but  on  the  credit  of  Brandram 
and  Co.,  their  employers  in  London ;  and  it  is  upon 
this  credit  that  the  whole  tranfaction  moves.  Goin 
and  Fennel  advanced  the  money  purely  upon  the  credit 
of  Brandram  and  Templeman,  and  may  recover  againft 
them  at  common  law,  if  they  are  not  indemnified  by 
payment  already  made ;  but  the  truth  is,  as  afferted  in 
the  affidavit,  that  they  have  actually  received  the 
money.  It  cannot  be  faid  that  they  had  no  remedy 
except  in  the  Court  of  Admiralty :  they  had  a  demand 
on  the  perfonal  credit  of  Brandram  and  Templeman. 
I  am  clear,  therefore,  that  thefe  later  bonds  are  per* 
fonal  tranfactions  only,  and  not  of  that  high  fpecies 
that  would  defeat  the  rights  of  the  foreign  merchant, 
who  flood  forward  at  Port  Mabon,  and  put  the  fhip 
in  motion  at  his  own  expence,  without  looking  to  the 

perfonal 
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tw       perfonal  refponfibifiry  of  the  owners.    The  conduct  of 
the  mailer  throughout  the  tranfaction,  as  weJl  as  that 


sftfc,  of  Brandram  and  Tcmp/eman,  has  been  proper  enough* 
M        He  confulted  them  as  the  principal  owners  of  the  cargo, 


they  expreiTed  a  wifh  that  he  mould  rather  bring 
it  on  to  London,  the  port  of  deftination,  than  (ell  it  at 
Cork.    In  giving  thefe  directions,  Meffrs.  Brandram 
and  Tempkman  mud  be  confidered  as  acting  for  them- 
felves  and  the  other  owners ;  nor  was  it  to  be  expected 
that  they  would  have  recourfe  to  all  the  different 
owners  of  tne  different  parcels  of  the  goods.    If  they 
acted  prudentially  for  them/elves  and  their  own  (hare 
of  the  cargo,  it  muft  be  prefumed  that  it  was  likewife 
for  the  benefit  of  all  the  other  owners,  to  bring  the 
goods  on  to  the  port  of  deftination.    They  have  a  fair 
claim,  in  point  of  juftice,  for  contribution  from  the 
other  parties,  who  fupport  the  prefumption  of  law  by 
adopting  what  has  been  done  for  them.    They  do  not 
even  pretend  that  they  wi(h  matters  to  have  been  other- 
wife  conducted,  nor  do  they  deny  the  propriety  of  the 
courie  that  has  been  purfued  j  and  this,  I  think,  is 
going  very  far  towards  adopting  it  as  their  own.  If 
they  take  their  respective  (hares  of  the  cargo,  they 
mud  undoubtedly  take  them  fubject  to  a  fair  propor- 
tion of  the  burthen  which  has  been  incurred.  Sup, 
pofing  that  any  doubt  could  be  raifed  with  refpect  to 
the  jurifdidion  of  the  Court,  what  muft  be  the  con- 
fequence  but  that,  wherever  the  cafe  was  carried,  the 
proprietors  of  the  fmaller  portions  of  the  cargo  would 
be  compelled  fomehow  or  other  to  contribute  in  the 
way  of  average,  which  would  bring  the  matter  fub- 
fiantially  to  the  dune  conciufion.   I  fhall  therefore 
pronounce  for  the  validity  of  the  bottomree  bond 
granted  at  Maljon ;  and  that  the  laid  (hip  and  freight 

are 
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arc  in  the  firft  place  liable  for  the  payment  of  the  faid  The 
bond ;  and  that  the  remainder  of  the  proceeds  of  the  * 
fhip  and  freight,  fo  far  as  the  fame  will  extend,  19  January  a?*, 
anfwerable  for  the  payment  and  fatisfa&ion  of  the  l8,J* 
bonds  granted  at  Cork  on  the  (hip,  cargo,  and  freight ; 
and  that  fo  much  of  the  faid  lait-mentioned  bonds  as 
(hall  remain  unfatisfied  from  the  (hip  and  freight,  (hall 
be  made  good  by  the  feveral  owners  of  the  cargo 
rateably.    I  (hall  alfo  decree  a  monition  againft  the 
feveral  owners  of  the  cargo,  to  bring  in  their  propor- 
tions of  freight  and  accounts  of  the  value  of  their 
goods. 


ANNA  MARIA,  Wolgahayer.  January  19th, 

z8ij. 

^HIS  was  the  cafe  of  a  Danijh  fhip,  laden  with  a  a  piflport  from 
cargo  of  corn  and  timber,  and  captured  on  a  ^sS^aJ^ag 
voyage  from  Copenhagen  to  London.    A  licence  had  JTjJe ^jjf1* 
been  procured  for  this  vefTel,  permitting  her  to  come  P°n  rf  l****** 
from  the  Baltic  to  the  port  of  London,  on  condition  parturt  from  th« 
that  (he  mould  proceed  from  her  port  of  lading  to  ^rU^KS'!? 
Lcitb,  th\ere  to  take  convoy.    The  vefTel  had  not  gone  tS*' 
to  Leitby  as  required  by  the  licence,  but  had  put  her-  convoy, 
felf  under  the  protection  of  Britijb  convoy  at  Wingo 
Sound,  having  obtained  a  paflport  from  the  Britijb 
admiral  on  the  Baltic  ftaiion,  permitting  her  fo  to  do, 
and  was  proceeding  from  thence  direcl  to  the  port  of 
London,    The  queftion  therefore  was,  whether  this 
pairport  from  the  Britijb  admiral  would  juftify  a  devia- 
tion from  the  condition  of  the  licence  requiring  the 
vefTel  to  touch  at  Leitb. 

vol.  1.  p  Judgment, 


Digitized  by 


■ 


%lO  CASES  DETERMINED  IN  THE 

•n*  Judgment. 
Aw»a  MAr,.     gir  w  ScoiL_ xhis  fhjp  is  afferted  to  have  been 

j„  itarv  j9th,  coming  under  licence  with  articles  of  the  firft  impor- 
*813'  tance  for  the  fupply  of  this  country.  A  Britijh  mer- 
chant, who  dates  himfelf  to  be  the  confignee  of  the 
cargo,  ftcps  forward  to  fupport  the  claim,  and  there 
is  nothing  in  the  place  of  capture  which  can  lead  to 
any  fufpicion  of  a  falfe  deflination.  The  cafe  therefore 
prefents  itfclf  to  the  notice  of  the  Court  under  circum- 
flances  very  favourable  to  the  good  faith  of  the  claim- 
ants ;  and  I  mould,  upon  that  account,  feel  a  ftrong 
difpofition  to  uphold  the  tran faction.  But  there  may 
be  grofs  errors,  from  the  effect  of  which  the  Court 
can  afford  no  relief.  Thofe  conditions  of  the  licence 
which  the  government  of  the  country  has,  on  grounds 
of  public  policy,  thought  to  be  material,  muft  be 
ftrictly  complied  with;  all  fuch  conditions  it  is  the 
duty  of  the  Court  to  fuftain.  Now  nothing  can  be 
more  imperative  than  the  terms  of  this  licence,  requiring 
that  the  veffH  fhould  come  direct  to  Leitb,  there  to  take 
convoy  ;  and  if  there  were  nothing  elfe  in  the  cafe,  the 
Court  would,  I  fear,  be  under  the  ncceffityof  proceeding 
to  a  fentence  of  condemnation.  The  mafter  has  no  right 
to  afTume  to  himfelf  a  difcretion  of  going  elfewhere; 
his  path  is  clearly  chalked  out  in  the  licence,  and  he 
+  is  not  at  liberty  to  deviate  from  it  upon  his  own  ideas 
of  expediency.  It  is  not  a  confideration  of  obtaining 
protection  for  a  longer  portion  of  the  voyage  which 
can  juftify  him  in  departing  from  the  courfe  which  has 
been  deemed  proper  by  His  Majefty's  government. 
But  if  the  Britijh  admiral  has  been  in  the  habit  of 
directing  (hips  to  proceed  to  Wingo  Sound  for  the  pur- 
pofe  of  taking  convoy,  it  would,  I  think,  be  a  harm 
meafure  to  fay  that  the  property  of  perfons  acting 
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under  the  fanction  of  fuch  inftructions,  fiiould  be  liable  The 

to  condemnation.    It  is  natural  that  foreign  matters  ' 

(hould  feel  themfelves  protected  by  a  practice  founded  January  29th, 

on  fuch  authority.    Looking  at  the  licence  with  the  ,8l3< 

eye  of  a  lawyer,  I  confefs  that  I  mould  differ  from 

Sir  James  Saumarez  in  the  conduction  which  he  has 

put  upon  it.    It  is  the  fafelt  way  to  adhere  clofely  to 

the  directions  contained  in  the  act  of  the  Government, 

and  not  to  vary  from  them  upon  notions  of  greater  or 

lefs  conveniency.    But,  if  it  has  been  the  practice  of 

the  Britijh  admiral  to  direct  mips  to  go  to  Wingo  Sound, 

That  may  afford  a  fufficient  ju unification  to  the  parties 

purfuing  fuch  a  courfe.    Taking  the  fact  to  be  as 

reprefented  by  the  claimants,  I  think  the  fhip  and 

cargo  would  be  entitled  to  protection.    As  Sir  James 

Saumarez  is  now  in  this  town,  I  think  it  would  be 

proper  to  make  enquiries  of  him,  whether  he  can  be 

certain  that  he  did  not  give  fuch  an  order.    The  Court 

would,  in  a  cafe  of  this  kind,  think  itfelf  under  an 

obligation  to  uphold  the  acts  of  the  Britijh  admiral. 

■ 

On  a  fubfequent  day  a  certificate  from  Sir  James    March  pht 
Saumarez  was  produced,  dating  his  belief  that  the 

account  given  by  the  claimants  was  correct.  Ship 

and  cargo  reftored. 
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M*up  nth,  CHARLOTTE,  Avkry. 

1813.  ' 

a  party  who,  by  fpHIS  veflel,  under  American  colours,  took  on  board, 

tots  intervention  m 

of  JwJiiiitiea,  be-  at  Providence,  in  Rhode  l/land,  a  cargo  of  provi- 

c^rTy"  *™*t  fioas  and  other  goods,  with  which  ftie  failed  bound  to 

Homy  to  profe-  Grenada,  ancj  arrived  at  the  port  of  St.  George,  in  that 

cute  jn  appril  m  *  »  °  ' 

the««.mofthil  *flan^>  on  tne  *6th  °f  April  1809.  On  the  19th  of  the 
fame  month  the  veflel  was  feized  by  Lieutenant  Middle- 
ton,  reprefenting  himfelf  to  be  the  commander  of  His 
Majefty's  prifon  (hip  Antigua,  and  was  by  him  pro- 
ceeded againft  for  a  breach  of  the  revenue  laws.  On 
the  24th  of  April  a  claim  was  given  by  the  matter  for 
the  fhip  and  cargo,  as  the  property  of  an  American 
merchant ;  and  on  the  fame  day  the  veflel  and  cargo 
were  again  feized  by  Thomas  Martin,  a  fearcher  in  the 
cuftoms  for  the  port  of  St.  George,  in  the  ifland  of 
Grenada,  on  whofe  behalf  an  information  was  after- 
wards filed*  On  the  12th  of  May  the  caufe  came  on 
for  hearing  in  the  Vice-Admiralty  Court,  when  the 
judge  pronounced  the  (hip  and  cargo  to  be  forfeited, 
but  referved  the  queftion  refpe&ing  the  rights  of 
the  informants.  On  the  27th  of  May  the  referved 
queftion  came  on,  when  the  judge  difmifled  the  in- 
formation filed  on  behalf  of  Lieutenant  Middleton,  for 
want  of  legal  authority  to  make  the  feizure  on  which 
it  was  founded,  and  adjudged  the  brig  and  cargo  to  be 
forfeited  under  the  information  filed  by  Thomas  Martin, 
and  the  nett  proceeds  to  be  divided,  one  third  to  the 
collector  for  the  ufe  of  His  Majefty,  one  third  to  the 
commander-in-chief  of  the  ifland,  and  one  third  to  the 
informant.    From  this  fentence  an  appeal  was  pro- 
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fecuted  by  the  claimant,  and  an  intervention  given  on  The 
behalf  of  Lieutenant  Middleton.    In  confequence  of  Charloti*- 
the  war  which  has  fmce  taken  place  between  this  February  nth, 
countiy  and  America,  the  appellant  has  become^  an  lSl3* 
alien  enemy  ;  and  the  queftion  which  flood  firff  for 
the  decifion  of  the  Court  was,  whether  he  couM,  under 
fuch  circumftances,  be  allowed  to  profecute  his  appeal. 
A  fecond  queftion  arofe  between  the  two  fcizors,  and, 
as  it  was  admitted  that  the  feizure  by  Lieutenant  Mid- 
dleion  was  firft  in  point  of  time,  the  cafe  depended  on 
his  competency  to  make  the  feizure.  -It  appeared  that 
he  had,  in  the  year  1805,  been  appointed  to  the  com- 
mand of  His  Majefty's  fhip  Antigua \  thtn  ufed  as  a 
prifon  fliip,  and  that  his  appointment  had  not  been 
revoked  at  the  time  of  this  feizure.    The  prifoners, 
however,  had  been  removed  to  the  non-commiflioned 
veflel  the  Aretbufa,  which  had  been  hired  for  their 
reception  in  confequence  of  the  At'ctbufa  having 
become  unfit  for  the  purpofe. 

Judgment. 

Sir  W.  Scott. — This  was  a  fuit  originally  inflituted 
againfl  this  fhip  and  cargo,  for  a  breach  of  the  revenue 
laws,  in  the  Vice-Admiralty  Court  of  Grenada,  where 
the  property  was  condemned  to  the  crown  und  the 
feizors,  in  the  ufual  proportions.  It  was  not  a  per- 
fbnal  action,  but  a  proceeding  in  rem  ;  and  the  fentence 
of  the  Court,  as  ufual  in  cafes  of  this  kind,  condemned 
the  thing  itfelf.  A  perfon  reprefenting  the  owner  ap- 
peared, claiming  the  reftitution  of  the  goods ;  and  I 
think  he  has  been  juftly  defcribed  to  have  come  before 
the  Court  in  the  character  of  plaintiff >  fince  the  policy 
of  the  law  throws  on  him  the  duty  of  a  plaintif \—  the 
onus  of  making  out  his  cafe.    Hov  far  he  difchaiged 
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that  duty  in  the  Court  below,  it  is  impoffible  for  me  to 
fay,  fince  the  proceedings  are  not  before  me.  It  ap- 
pears, however,  that  his  claim  was  rejected.  He  then 
comes  before  this  Court  as  appellant,  which  character 
he  had  a  perfect  right  to  fuftain  ;  but,  unfortunately 
for  him,  the  war  with  America  takes  place,  and  im- 
pofes  on  him  a  difability  in  law  to  carry  on  an  action 
in  any  of  the  courts  of  this  country.  The  fentence  of 
the  Court  below  mult  be  taken  as  right,  unlefs  it  has 
been  reverftd  by  the  judgment  of  a  fuperior  court. 
Has  the  party,  who  by  the  intervention  of  hoftilittes  is 
become  an  alien  enemy,  a  right  to  come  forward  in 
the  Court  of  Appeal,  and  afk  for  a  reverfal  of  the 
fentence  ?  I  am  clearly  of  opinion  that  he  has  not. 
It  is  an  univerfal  difability  under  which  he  labours, 
and  which  all  courts  are  bound  to  notice.  Whatever 
rights  he  might  have  poflfefled  pafs  to  the  crown. 
The  officers  of  the  crown  might,  if  they  had  thought 
proper,  have  defended  the  claim ;  and,  if  they  had 
fucceeded  in  obtaining  a  reverfal  of  the  fentence,  the 
King  would  have  been  entitled  to  the  whole,  inftead 
of  a  proportion,  of  the  property.  But,  to  the  party 
himfelf,  the  Court  can  affign  nothing,  nor  has  it  the 
power  of  attending  to  his  claims  in  any  manner.  It 
is  under  an  obligation  of  [hutting  its  ears  a^ainft  his 
complaints.  The  cafes  which  have  been  cited  from 
Dallas  by  Dr.  Stoddart,  appear  to  be  of  a  different 
kind.  I  have  not  had  an  opportunity  of  looking  into 
them,  but  they  appear  to  have  been  perfonal  actions. 
It  has  not  been  much  the  practice,  in  modern  times, 
to  proceed  agai:ift  'the  property  of  enemies  found  in 
\ht  country,  but  it  is  no  where  laid  down  as  law,  that 
an  inqueft  of  office  might  not  now  be  had,  and  the 
property  connfeated.     I  remember  a  proceeding  to 
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that  effefl:  in  the  American  war  ;  and  there  can  be  no  The 
doubt  that  the  law  remains  precifely  the  fame  as  it  rK' 
was  at  that  time.    It  is  faid,  that  I  may  fufpend  the  fc^my  nth, 
prefent  proceedings,  and  give  the  party  an  opportunity 
of  renewing  his  claim  on  the  return  of  peace.  But 
this*  is  a  greater  privilege  than  an  alien  friend,  or  any 
other  perfon,  could  demand  from  the  Court.  Such 
a  fufpenfion  would  be  vn  Aft  of  injuftice  to  the  party 
in  poflt- flion  of  the  fentence ;  and  therefore  1  think  it 
incumbent  on  me  to  reject  the  application. 


Judgment  refumcd. 
This  Ihip  and  cargo  have  been  condemned  for  a 
.  breach  of  the  revenue  laws  ;  and  the  queftion  is,  who 
fhall  be  entitled  to  the  benefit  accruing  from  the  for- 
feiture.  It  appears  that  two  feizures  were  -made,  one 
by  Mr.  Midd/cton,  defcribing  himftlf  as  lieutenant  and 
commander  of  His  Majefty's  fhip  Antigua,  and  the 
other  by  Mr.  ivlartir.dale,  a  fearcher  in  the  cuftoms, 
which  feizure  is  admitted  to  have  been  pofterior  in 
point  of  date  to  that  made  by  the  King's  officer.  There 
is  no  difpute  then  refpc£ling  the  priority  of  feizure, 
and  the  only  quefticn  is,  upon  the  competency  of 
Lieutenant  MiJdieton,  the  firfl  feizor ;  for,  if  he  had 
a  right  to  detain  this  (hip  and  cargo,  no  perfon  could 
be  entitled  to  fuperfede  him,  and  defeat  his  claim. 
Now  the  right  of  making  fuch  a  feizure  mult  depend 
upon  the  words  of  the  fevci  al  acls  of  parliament 
which  have  been  pafled  relative  to  this  fubjeft ; 
and  it  is  impoffible  not  to  obferve,  that  the  language 
of  the  different  ads  has  varied  refpecling  the  com. 
petency  of  parties  to  feize,  and  the  benefit  to  be 
derived  to  them  in  confequence  of  the  feizures  which 
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they  may  be  authorized  to  make.  It  mould  appear 
^  that  the  firft  act  pa{fed  for  the  regulation  of  thefe 
Mnnh  t3ih,  matters  contemplated  fcizures  made  at  fea  only. — 
<(  ^jj  admii-als  and  otlicr  commanders  at  fea  of  any 
"  mips  of  war  or  other  fhips  having  commiffion  from 
"  His  Majcfty,  or  from  His  heirs  and  fuccefibrs,  are 
**  hereby  authorized  and  ftrictly  required  to  feize  and 
14  bring  in  all  fuch  fhips  and  veil  els,"  &c.  Under 
the  terms  of  this  aft  no  feizures  could  have  been  made 
in  fort  by  the  officers  of  His  Majtfty's  navy  ;  but  the 
policy  feems  to  have  been  much  varied  by  fubfequent 
40.  j.  c.i j.  ftatutes.  The  next  law  palled  upon  the  fubject  con- 
tains  thefe  exprefiions,  "  except  fuch  feizures  as  (hall 
"  be  made  at  fea  by  the  commanders  or  officers  of 
"  His  Majefty's  mips  or  vefTels  cf  war  duly  authorized 
,c  to  make  feizures."  It  appears,  therefore,  to  have 
looked  to  the  former  ftatute,  by  which  the  right 
of  naval  officers  was  confined  to  maritime  capture. 
This  reftriction,  it  fliould  fcem,  produced  fome  un* 
eafinefs,  or  created  fome  doubts  in  practice ;  for,  in 
\o  ,i.  c.43.  the  very  next  year,  an  act  was  palled,  which  recited 
*  the  laft-mentioned  ftatute,  and  then  proceeded  in  thefe 

terms: — "  Now,  to  obviate  any  doubts  that  have 
"  arifen  or  may  arife  concerning  the  conftruclion  of 
"  the  words  feizures  made  at  fcay  it  is  hereby  further 
enacted  and  declared,  by  the  authority  aforelaid, 
u  that  the  faid  words,  feizures  made  at  fea,  in  the  faid 
u  recited  act  of  parliament,  mail  extend  and  be  con- 
"  (trued  to  extend  to  all  feizures  made  by  the  com- 
manders  and  officers  of  His  Majefty's  mips  or  vefTels 
of  war,  duly  authorized  for  that  purpofe,  any  where 
cc  at  fea,  or  in  or  upon  any  river,  and  which  Jhall  not 
*  be  aclually  made  on  jhore  within  any  Britifh  colony 
*c  or  plantation  in  America."   This  ftatute,  therefore, 

recognizes 
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recognizes  or  cftablifties  the  right  of  King's  officers  to  T*>e 

feize  in  rivers  and  harbours,  and  indeed  every  where  Cma*lott*- 

but  on  the  more.    The  ftill  later  act  appears  to  carry  March  18th, 

the  matter  farther,  for  it  contains  the  following  claufe :  ^  G**l3c'  ^ 

**  And  be  it  further  cna&ed  by  the  authority  afore- 

(t  faid,  that  all  and  every  the  goods  or  commodities, 

"  and  all  (hips  or  veflels,  forfeited  by  this  aft,  mall 

"  and  may  be  feized  by  the  commander  or  com- 

"  manders  of  any  of  His  Majefly's  (hips  or  vefTels  of 

ft  war,  or  any  commiffioned  warrant  or  petty  officer 

<;  fpecially  authorized  by  him  or  them."  The  words 

of  this  claufe  are  very  general,  and  appear  to  give  a 

very  large  authority  to  the  officers  of  the  navy.  The 

prefent  cafe,  however,  does  not  render  it  neceflary  for 

me  to  examine  the  precife  extent  of  that  authority. 

The  fa&s  of  this  cafe,  fo  far  as  it  is  neceflary  for  me 
to  confider  them,  are  thefe : — The  (hip  and  cargo  were 
feized  in  the  careenage  of  the  harbour  of  5/.  George,  in 
the  ifland  of  Grenada,  by  Lieutenant  Middleton,  claim- 
ing  to  be  commander  of  His  Majefty's  (hip  Antigua. 
The  feizure  was  effected  hy  means  of  a  boat  5  and, 
though  it  docs  not  appear  from  any  evidence  in  the 
caufe  to  what  (hip  the  boat  might  have  belonged,  t 
think  it  is  but  fair  to  prefume,  that  it  was  Mr.  Mid- 
d/etons  own  boat,  belonging  to  him  as  the  commander 
of  His  Majefty's  fliip  Antigua.  Now,  what  was  the 
fituation  of  this  gentleman  at  the  time  when  he  made 
this  feizure?  In  the  year  1805  he  received  orders 
from  Admiral  Cochrane,  the  commander  on  the  Weft- 
India  ftation,  to  take  charge  of  the  Antigua,  which 
fliip  is  defcribed  as  a  fhip  of  war,  and  is  borne  as  fuch 
on  the  Admiralty  books.  Whatever  might  at  that 
time  have  been  the  validity  of  the  commiflion  thus  con- 
ferred upon  him  by  Adintral  Cochrane,  it  has  fmce 

been 


s 


Digitized  by  Google 


21 8  CASES  DETERMINED  IN  THE 

Cba^otte   ^)Ccn  con^rme^  DY  higher  authority  :  as  long,  there- 
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March  i^thf  confirmed,  no  doubt  can  be  entertained  of  his  right  to 
feize  any  where  except  on  the  more  ;  and  the  property 
now  in  queftion  was  clearly  water-borne  at  the  time  of 
feizure.  The  quedion  then  is,  whether  his  command 
of  this  (hip  had  been  extingiuflied  by  any  other  appoint- 
ment made  by  competent  authority,  or  by  any  accident 
which  had  happened  to  the  fhip  itfelf.  That  this 
gentleman  had  been  removed  to  the  command  of 
another  fhip  has  been  contended,  but  I  think  without 
effect.  The  only  document  which  has  been  referred 
to  in  fupport  of  this  averment  is,  a  letter  addrefled  to 
Lieut.  Middleton  by  Admiral  Cochrane ;  and  even  that 
is  addrefled  to  him  as  the  commander  of  His  Majefty's 
'  (hip  Antigua*  The  letter  is  in  thefe  terms  : — "  I  have 
received  your  letter  of  the  25th  of  January,  with 
a  report  of  furvey  of  the  (late  of  the  prifon-fhip 
Antigua,  under  your  command,  in  confequence 
"  of  which  I  have  directed  Lieutenant  Whitaker,  the 
"  refident  agent  for  tranfporrs  and  prifoners  of  war, 
u  to  hire  another  veflel  for  fix  months  certain  ;  and, 
"  as  this  veflel  will  probably  want  fomc  fitting  for  the 
reception  and  fecurity  of  the  prifoners,  you  will 
fupply  fuch  of  the  old  ftores,  bulk-he.ads,  &c.  on 
"  board  the  Antigua,  as  can  be  converted  and  appro- 
"  priated  for  the  purpofe."  It  appears,  then,  from 
this  letter  of  Admiral  Cochrane's,  that  a  reprefentatioa 
had  been  made  to  him  by  Lieutenant  Middleton,  that 
the  Antigua  was  no  longer  fit  to  hold  the  prifoners, 
and  that  in  confequence  of  the  reprcfentation  fo  made 
to  him,  the  admiral  had  directed  another  veflel  to  be 
hired,  and  the  Arctbufa,  it  mould  feem,  was  taken 
up  for  that  purpofe.  The  Antigua  had  been  originally 

a  ihip 
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a  Ihip  of  war,  and  had  been  nfed  for  the  cuftody  of  The 

prifoners  of  war,  as  other  king's  (hips  frequently  are ;  CnARL0TTE- 

but  the  Arclbufa  never  had  any  commiffion,  nor  was  Manh  iSth, 

fhe  in  any  manner  incorporated  into  the  Britijh  navy ;  ,8lJ* 

her  fervice^  were  merely  iupplemem?.!  to  thofe  of  the 

Antigua,  ai:d  could  not  at  all  deprive  that  Ihip  of  her 

military  character.  Admiral  Cocbratu,  in  another  part 

of  his  letter,  fays,  "  You  will  repair  on  board  (the 

44  Arctbufa)  with  the  principal  patt  of  your  crew,  to 

4*  take  charge  of  her,  leaving  a  lufficient  number  to 

"  take  care  of  the  Antigua  till  further  orders,  for 

44  which  purpofe  her  eftabhfhment  is,  for  the  prefent, 

*4  to  be  kept  up."    So  that  the  eftublifhment  of  the 

Antigua  was  flill  to  be  kept  up,  and  Lieutenant  Mid- 

dleton  was  ft  ill  to  continue  legally  and  actually  the 

commander  of  that  (hip,  and  alfo  to  have  the  care  of 

this  hired  veflel.    There  was  therefore  no  fuperceffion 

of  his  authority,  no  feverance  or  diifociatiou  of  the 

men ;  or,  if  a  feverance,  certainly  no  diflbciation  ; 

for  they  were  to  continue  under  the  command  of  their 

own  officers,  and  within  fight  of  their  own  fhip  ;  flill 

to  be  borne  on  its  books,  and  to  be  fubjeel  10  the 

articles  of  war. 

Was  the  phyfical  ftate  of  the  fliip  fuehas  neceflarily 
to  dilccnnecl  the  crew,  and  to  take  away  the  right  of 
the  commanding  officer  ?  I  am  of  opinion  that  it  was 
not.  The  preient  cafe  is  by  no  means  like  that  to 
which  it  has  been  compared*.  That  was  a  cafe  in 
which  the  fhip  had  actually  funk,  and  was  altogether 
loft  at  the  time  when  the  capture  was  made.  But 
here  the  ftatc  of  facts  is  totally  different.    This  fhip 

•  The  Chucrfter,  in  Admiral  AnfotC*  fquadron,  vide  C  Robin- 

was 
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which  fhe  had  been  originally  employed,  (the  fafe 
March  iZth,  cuftody  of  prifoners  of  uar),  yet  fhe  was  ft  ill  ufeful 
^'  for  fome  purpofes,  and  was  (till  employed  as  a  ftore- 
ihip.  It  is  not  to  be  faid,  that  btcaufe  the  fhip  was 
incapable  of  going  out  upon  a  cruize,  therefore  fhe 
could  not  make  a  feizure  in  port.  She  had  arms 
which  (he  could  ft  retch  out  for  fuch  a  purpofe ;  fhe 
had  her  boats,  which  might  be  employed  on  a  fervice 
of  this  kind.  Is  the  Court  in  every  cafe  to  enter  upon 
a  confideration  of  the  exact  ftate  and  condition  of  the 
(hip  by  which  a  feizure  is  effected  ?  Suppofe  a  vefTel 
is  in  dock,  undergoing  repairs,  that  circumflance  would 
not  fufpend  the  right  of  the  officer  in  command  of  her 
to  act  by  himfelf  and  his  men  in  boats.  The  feizure 
may  be  legally  effected  by  means  of  boats,  or  indeed 
without  them,  by  a  mere  fummons  to  the  parties*. 
The  other  cafes  which  have  been  alluded  to  are  like* 
wife  of  a  very  different  defcription.  A  notion  pre- 
vailed both  at  home  and  in  the  Weft  Indies ,  that  officers 
were  at  liberty  to  put  men  on  board  as  many  different 
veffels  as  they  might  think  proper,  and  that  the  captures 
made  by  the  men  and  veffels  fo  employed  would  enure 
to  the  benefit  of  their  own  fhip,  which  was  lying  in 
port,  and  knowing  nothing  of  the  matter.  The  Court, 
as  well  as  the  Admiralty,  fets  its  face  againft  this  abufe 
of  contmiffions,  which  is  thought  to  interfere  with  the 
rights  of  regular  cruizers,  J  am  clearly  of  opinion 
that  this  feizure  mud  enure  to  the  benefit  of  Lieu* 
tenant  Middleton^  and  therefore  J  pronounce  for  a 
reverfal  of  the  fentence. 


*  Mclomatu,  Color,  5  Robinfon,  41.  Curagoa  and  its  dcpeiw 
denciet,  Lords,  May  4th  i8q;. 
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ANN,  SMITH.  February  19th, 

18x3. 

FJ*HIS  (hip,  under  American  colours,  was  feized  in  ABritijki*xn 
the  river  Thames,  by  the  marfhal  of  the  Admi-  his  employment 
ralty,  on  the  ift  of  Auguft  181  a.    A  claim  was  given  Itod^f^t™, 
by  the  matter,  who  was  alfo  fole  owner  of  the  fhip,  "2?*™.*?*™ 

'       .   .  .  .  r    national  charac- 

defcribing  himfelf  to  be  a  Britijh  fubjeft,  and  as  fuch     fa  ****** 

entitled  to  the  benefit  of  the  Order  in  Council  of  etclpurpo^:t' 

November  181 1,  directing  the  rcftitution  of  Britijh 

fliips  under  the  American  flag.    It  appeared  that  he 

was  a  native  of  Scotland,  and  that  his  wife  and  family 

refided  in  that  country,  but  that  he  had  himfelf  been 

admitted  a  citizen  of  America  about  fixteen  years  ago, 

upon  taking  an  oath  that  he  had  been  failing-  out  of 

an  American  port  for  two  years ;  that  from  the  year  i 

1799  till  1805,  ne  na<^  Deen  conne&ed  with  a  houfe 

of  trade  at  Glafgow,  which  had  an  eftablifhment  at 

New  Tork,  and  another  at  Charkjlown,  and  that  he 

had  occafionally  refided  at  each  of  the  laft  mentioned 

places ;  that  he  had  purchafed  this  vefiel  at  public 

auction  in  America,  and  had  made  three  voyages  in 

her,  the  two  firfl  from  Charksiown  to  Kingston  in 

Jamaica,  returning  each  time  in  ballaft,  and  the  laft 

from  Cbarlestown  to  the  river  Thames.    The  queftion 

was,  whether,  from  the  refidcnce  and  employment  of 

this  man,  he  was,  quoad  this  veflel,  to.  be  considered  a 

Britijh  fubject. 

JUDGMFNT. 

Sir  W.  Scott. — This  fhip,  when  feized  by  the  mar- 
fiiai  in  the  river  Thames,  was  under  the  American  fl  :g, 

but 
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The  Ann.  but,  according  to  the  account  given  by  the  matter, 
T7"""- T  was  no*  furniftied  with  the  American,  or  indeed  with 

February  Ijth, 

1813.  any  pafs  whatever.  It  is  very  difficult  to  conceive  that 
this  was  the  true  ftate  of  the  cafe,  fince  the  (hip  was 
not  only  American  built,  but  likewife  American  owned, 
as  far,  at  lead,  as  the  oftenftble  character  of  the 
claimant  is  concerned  ;  for  though  he  could  not  alto- 
gether throw  off  his  allegiance  to  his  native  country, 
he  had  been  admitted  a  citizen  of  the  United  States. 
I  cannot  conceive,  therefore,  why  the  pafs  was  not 
granted,  or  what  obftacle  prevented  this  man  from  ob- 
taining fo  important  a  document.  I  nib  ft  prefume 
that  the  veflel  was  furnifhed  with  an  American  pafs ; 
but,  fuppofing  the  cafe  to  be  otherwife,  ftill,  if  the 
ftiip  was  furnifhed  with  the  documents  ufually  granted 
to  American  (hips,  the  fame  rule  of  law  muft  be  applied 
as  if  (he  had  been  furnifhed  with  a  regular  flag  and 
pafs.  The  fliip  muft  be  conclufively  held  to  be  Ame- 
rican property,  and  confequently  fubjett  to  condem- 
nation. 

It  is  faid,  however,  that  this  fhip  is  protected  by  the 
Order  in  Council  iflued  on  the  aSth  of  November 
1812,  by  which  it  is  directed,  that  "  all  veftels  under 
"  the  flag  of  the  United  States  of  America,  which  are 
"  bond  fide  and  wholly  the  property  of  His  Majefty's 
"  fubje&s,  and  not  purchafed  by  them  fubfequent  to 
"  the  date  of  hoftilities  on  the  part  of  the  United 
"  States  of  America,  and  which  £hall  have  been  de- 
*c  tained  in  port  under  the  embargo,  or  fliall  have 
"  failed  to  or  from  the  ports  of  this  kingdom  previous 
*c  to  the  knowledge  of  hoftilities,  and  mall  have  been 
"  captured  on  fuch  voyage,  (hall  be  reftored  to  the 
"  Britijh  owners,  upon  fatisfattory  proof  being  made 
«  to  the  High  Court  of  Admiralty,  or  the  Courts  of 

«  Vice 
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Vice- Admiralty,  to  which  they  {hall  be  taken  for  t.  c  a  n. 
adjudication,  that  the  faid  velTels  are  bond  jik  and  FcbTUQriJ  t^ 
wholly  the  property  of  His  Majefty's  fubjects  as 
**  aforefaid,  and  had  been  engaged  in  trade  as  above 
"  defcribed."  A  claim  has  been  riven  for  this  (hip 
by  Mr.  Smith,  defcribing  himfelf  to  be  a  Britijh 
fubjecl: ;  and,  If  he  is  a  Britijh  fubjecl,  he  will, 
under  this  Order  in  Council,  be  entitled  to  redi- 
tu tion. 

The  queftion,  therefore,  comes  to  this,  whether  the 
claimant  is,  quoad  this  property,  to  be  confid?red  as 
a  Britijh  fubjeft.  For  fome  purpofes  he  is  undoubt- 
edly fo  to  be  confidered.  lie  is  born  in  this  country, 
and  is  fubjeft  to  all  the  obligations  impofed  upon  him 
by  his  nativity.  He  cannot  (hake  off  his  allegiance  to 
his  native  country,  or  diveft.himfelf  altogether  of  his 
Britijh  character  by  a  voluntary  transfer  of  hinv'eU  to 
another  country.  For  rhe  mere  purpofes  of  trade  he 
may,  indeed,  transfer  himfelf  to  another  (late,  an  I  may 
acquire  a  new  national  character.  An  Englijh  fubjeft, 
refident  in  a  neutral  (late,  is  at  liberty  to  tradi  with 
the  enemy  of  this  country  in  all  articles,  with  the 
exception  of  thofe  which  are  of  a  contraband  nature ; 
but  a  trade  in  fuch  articles  would  be  contrary  to  his 
allegiance.  Now,  the  account  which  he  gives  of  him- 
felf is,  "  that  he  was  born  at  Falkirk,  in  Scotland; 
"  that  during  the  lalt  feven  years  he  has  been  chiefly 
u  at  fea,  but,  when  at  home,  he  has  lived,  and  ftill 
"  lives,  at  Bathgate,  in  the  (hire  of  Linlithgow,  in 
"  North  Britain ;  that  he  is  a  fubjett  of  our  Sovereign 
"  Lord  the  King,  but,  about  fixteen  years  ;»  o,  he 
"  was  admitted  a  citizen  of  the  United  States  of 
"  America^  for  the  purpofe  of  commerce  only."  Why, 
this  tranfaction  is  for  the  purpofe  of  commerce :  Ac- 
cording 


Digitized  by  Google 


«24  CASES  DETERMINED  W  THE 

The  Awn.    cording  to  his  own  account,  then,  he  ccafed  to  be  a 
February  19th  Britijh  fubjelt  for  commercial  purpofes.    He  goes  on 
>8i3*      to  fay,  that  he  was  admitted  u  for  the  purpofe  of 
"  covering  a  (hip  of  his  own,  to  enable  her  to  fail  with- 
**  out  rilk  of  capture,  and  he  was  fo  admitted  by  the 
"  magiftrates  of  Philadelphia,  on  oath  being  made 
"  that  he  had  failed  out  of  an  American  port  for  two 
"  years ;  that  he  hath  never  been  admitted  a  burgher 
"  or  freeman  of  any  city  or  town,  but,  from  the  year 
**  1799  to  the  year  1805,  the  deponent  having  been 
"  connected  in  a  houfe  of  trade  at  Glafgow,  which 
**  had  a  houfe  at  New  York,  and  another  at  Cbarlef- 
"  town  in  South  Carolina"  fo  that,  from  1799  to  the 
year  1 805,  he  might,  as  far  as  he  was  connected  with 
the  houfe  at  Glafgow,  and  for  that  particular  branch 
of  his  trade,  be  confidered  a  Britijh  fubject.  But, 
fince  that  time,  I  underfland  him  to  fay,-  that  he  has 
withdrawn  altogether  from  that  connection.    He  fays 
afterwards,  in  anfwer  to  the  ninth  interrogatory, 
"  that  he  is  a  North  Briton  by  birth,  and,  when  he  is 
"  at  home,  his  place  of  refidence  is  Bathgate,  in  the 
"  Aire  of  Linlithgow,  in  North  Britain,  where  his 
"  wife  and  family  rcfide,  and  where  he  the  deponent 
"  hath  always  refided  from  the  time  he  was  ten  or 
"  eleven  years  of  age,  when  he  was  not  at  fea  or  in 
"  foreign  parts."   The  affirmative  part  of  his  hiftory, 
as  far  as  it  goes,  (hews  that  he  lived  very  much  abroad, 
and  principally  at  New  York  or  Charlcjlown  in  Ajnerica, 
True  it  is  that  he  had  no  houfe  in  either  of  thefe  places, 
but  he  was  there  as  a  fmgle  man.    It  is  not  the  mere 
circumftance  of  leaving  a  wife  and  family  in  Scotland 
that  will  avail  him  for  the  purpofe  of  retaining  the 
benefit  of  his  national  character.    He  cannot  be  per- 
mitted to  take  the  advantage  of  both  charafters  at  the 
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fame  time,  and  in  the  fame  adventure.    The  utmoft  The 

that  can  be  allowed  to  him  is,  that  he  mould  be  entitled   NV* 

to  the  one  character  or  the  other,  according  to  the  February  19th, 
circumftances  of  the  tranfaction.  When  the  velfel 
herfelf  is  American-built,  when  the  perfonal  refidence 
of  the  owner,  as  far  as  he  has  any,  is  in  America,  (for 
it  does  not  appear  that  this  man  at  all  reflJed  in  Scot' 
land,')  it  would  be  difficult  to  fay  that  it  could  be  any 
other  than  an  American  tranfaction.  Since  the  pur- 
chafe  of  this  (hip  by  Mr.  Smith,  h  i  has  made  three 
voyages,  two  of  them  to  Kingston  in  Jamaica,  and  one 
to  the  port  of  London  ;  but  to  the  ports  of  Scotland  he 
has  never  failed,  nor  does  it  appear  that  he  has  even 
vifited  his  wife  and  family  in  that  country.  He  has 
been  failing  conftantly  out  of  American  ports,  and  his 
prevailing  deftination  has  been  to  the  IVcft  India  iflands. 
It  is  quite  impoffible  that  he  can  be  protected  under 
the  Order  in  Council,  which  applies  only  to  thofe  who 
are  clearly  and  habitually  Britijh  fubjects,  having  no 
intermixture  of  foreign  commercial  character.  It 
never  could  be  the  intention  of  His  Majefty's  Govern- 
ment, that  the  benefit  of  this  Order  mould  be  extended 
to  a  perfon  who  has  thrown  off  his  allegiance,  and 
eftranged  himfeif  from  his  Britijh  character,  as  far  as 
his  own  volition  aUd  act  could  do.  1  am  of  opinion 
that  Mr.  Smith  is  not  entitled  to  the  benefit  of  the 
Order  in  Council,  and  therefore  I  reject  the  claim. — 
Ship  condemned. 


vot,.  I. 
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F<bruary  i9th,  HOPE,  and  Others. 

certificate,  cx-   'THESE  were  four  cafes  of  American  fhips,  laden 

cmpting  the  pi  >-    JL  ~, 

r«ny  of encmi.s  with  corn  and  flour,  and  captured  whilft  prO- 
tramed  by  pur- 

ceeding  from  America  to  the  ports  of  Spain  and  For* 
tuZaL    They  were  claimed  as  proteded  by  an  inftru- 
fi»m  for  fuch  a    ment  0n  board,  granted  by  Mr.  Allen  the  Britilh  conful 

purpefc,  or  hold-  ;  •  • 

ins «fliciai  at  Afe-a;  TV*,  accompanied  by  a  certified  copy  of  a 
fiKh^wJwJ  ^etter  ^rom  Admiral  Sawyer •,  the  Britift  commander 

cYjcm^arcl,;'1*  011  tIlC  ^tion. 

themfvlves  inva- 
lid, but  may  k? 

m,(Jv  effectual  by  JUDGMENT. 

iVicltmu  by  the  Sir  JF.  Scott. — The  deftination  of  thefe  veflels  to  the 
i..vereiga autho-  p0rts  0f  $pa-m       Portugal  is  not  difputed,  but  they 

would  undoubtedly  be  liable  to  condemnation  as 
enemy's  property,  unlefs  the  claimants  can  fhew  fome 
fpecial  ground  of  exemption  from  hoftilities. 

The  protection  which  has  been  fet  up,  confifts  in 
certain  papers  found  on  board  each  of  thefe  mips,  to 
which  it  would  be  difficult  to  give  any  precife  defigna- 
tion.  The  firft  of  them  appears  to  be  a  kind  of  pro* 
clamation  from  Mr.  Allen,  who  ftagp  himfelf  to  be  a 
Britijb  conful  at  New  York ;  the  other  is  a  letter  ad- 
drefled  to  this  fame  Mr.  Allen  by  Admiral  Sawyer,  the 
commander  in  chief  of  His  Majeflj's  mips  on  the  Hali- 
fax ftation.  The  certificate  or  proclamation  of  Mr* 
Allen  ftates,  that  "  whereas,  from  a  confideration  of 
"  the  vital  importance  of  continuing  a  full  and  regular 
"  fupply  of  flour  and  other  dry  provifions  to  Spain 
"  and  Portugal,  x>r  their  colonies,  it  has  been  deemed 
"  expedient  by  His  Majefty's  Government  that,  not- 

<•  "  withftandiug 
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"  withftanding  the  hoftilities  between  this  country  and  The 
<c  the  United  States,  every  degree  of  protection  and    aJ  others. 

"  encouragement  fliould  be  given  to  the  American   ■■ 

u  veflels  laden  with  flour  and  other  dry  provifions,  Fcbru$2 ]9±t 
"  and  bound  to  Spain  or  Portugal,  or  their  colonies ; 
"  and  whereas,  in  furtherance  of  thefe  views  of  His 
"  Majefty's  Government,  Herbert  Sawyer  Efquire, 
"  vice-admiral  and  commander  in  chief  on  the  Halifax 
"  ftation,  has  directed  to  me  a  letter,  under  the  date 
"  of  the  5th  of  Auguft  18 1 2,  (a  copy  of  which  is 
"  herewith  annexed,)  wherein  I  am  inftru&ed  to  fur- 
"  nifti  to  American  veflels  fo  laden  and  deftined  a 
"  copy  of  his  letter,  certified  under  my  confular  feal, 
"  which  documents  are  intended  to  ferve  as  a  perfect 
"  fafeguard  and  protection  to  fuch  veflels  in  the  pro. 
"  fecution  of  their  voyage :  Now,  therefore,  in  pur- 
"  fuance  of  thefe  inflructions,  I  have  granted  to  the 
"  American  fchooner  called  the  Hope,  of  one  hundred 
"  and  twenty-one  tons  burthen,  whereof  Benjamin 
"  Ho/brook  is  mafter,  now  lying  in  the  port  of  Pbila* 
u  delpbia,  and  laden  with  flour,  rice,  and  corn,  a 
"  copy  of  the  faid  letter  of  Vice-admiral  Sawyer,  cer- 
u  tified  under  my  confular  feal,  hereby  requeuing  all 
"  officers  of  His  Majefty's  (hips  of  war,  or  private 
'«  armed  veflels  belonging  to  the  fubjeds  of  His  Ma- 
"  jefty,  not  only  to  offer  no  moleftation  to  the  faid 
veflel,  but,  on  the  contrary,  to  grant  her  all  proper 
afliftance  and  protection  on  her  pafTage  to  Corunna 
"  in  Spain,  and  on  her  return  from  thence  to  a  port 
"  in  the  United  States,  whether  laden  with  fait  or  in 
"  ballad  only.,f  The  letter  of  Admiral  Sawyer  ad- 
drefled  to  this  gentleman,  Mr.  Allen,  is  in  thefe  terms : 
"  I  have  fully  confidered  that  part  of  your  letter  which 
"  r«lates  to  the  means  of  infuring  a  conftant  fupply  of 

Q  2  "  flour 
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HohFF       "  ^°Ur  ^  °tller         Prov'fions  t0  $Pa'tn  and  P*rtu' 
andothen.    "  gal,  and  to  the  Wejt  Indies ;  and,  being  aware  of 

—  ■  €i  the  importance  of  the  fubject,  concur  in  the  pro- 
Fdruor^iyh,  it  pofition  you  have  made:  I  (hall  therefore  give 
"  directions  to  the  commanders  of  His  Majefly's  fqua- 
"  dron  under  my  command,  not  to  moled  American 
"  veflels  unarmed  and  fo  laden,  bond  fide  bound  to 
"  Portuguefe  or  Spanijh  ports,  whofe  papers  fhall  be 
"  accompanied  with  a  certified  copy  of  this  letter  under 
"  your  confular  feal."  And  it  is  contended,  that 
thefe  two  papers,  particularly  as  recognized  by  the 
Order  in  Council  of  the  26th  of  Oclober  1812,  are  of 
fuch  a  nature  as  to  take  from  thefe  veflels  the  character 
of  hoftility.  It  is  much  to  be  lamented  that  the  pre- 
vious correfpondence  which  mufl  have  taken  pbce 
between  thefe  gentlemen  does  not  make  its  appearance. 
The  Court  is  left  to  guefs  at  the  contents  of  the  letter, 
which  mull  have  been  fent  in  the  firft  place  from  Mr. 
Allen*  the  conful,  to  Admiral  Sawyer;  but  it  is,  I 
think,  fair  to  infer,  that  it  contained  a  propofition  that 
the  t  ran  fact  ion  fliould  take  the  fhape  which  this  has 
actually  done,  namely,  that  a  copy  of  Admiral  Sawyer's 
letter  Ihould  be  put  on  board  for  the  purpofe  of  gua- 
ranteeing, as  far  as  he  could,  the  fafety  of  the  mips  io 
which  it  might  be  furniflied.  1  think  it  perfectly  clear 
that  Mr. Aliens  letter  mud  have  contained  a  propo- 
fition to  that  effect.  Though  not  exhibited,  it  proves 
itfeif  by  the  fequei  of  facts. 

Now,  taking  it  that  there  was  nothing  further  in 
the  way  of  fafeguard  than  what  is  to  be  derived  from 
thefe  papers,  it  certainly  would  be  impoflible  to  hold 
that  the  property  is  fufficiently  protected.  Theinftru- 
ment  of  protection,  in  order  to  be  effectual,  muil 
come  from  thofe  who  have  a  competent  authority  to 

grant 
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grant  fuch  a  protection :  but  thefe  papers  come  from  The 
perfons  who  are  vefted  with  no  fuch  authority.  andothen. 

To  exempt  the  property  of  enemies  from  the  effect  ■  * 

of  hoftilities,  is  a  very  high  act  of  fovereign  authority :  Febn%* .,9th* 

if  at  any  time  delegated  to  perfons  in  a  fubordinate 

fituation,  it  mud  be  exercifed  either  by  thofe  who  have 

a  fpecial  commiflion  granted  to  them  for  the  particular 

bufinefs,  and  who,  in  legal  language,  are  termed 

jnandatories,  or  by  perfons  in  whom  fuch  a  power  is 

vefted  in  virtue  of  any  official  fituation  to  which  it  may 

be  confidered  incidental.    It  is  quite  clear  that  no  con- 

ful  in  any  country,  particularly  in  an  enemy*s  country, 

is  vefted  with  any  fuch  power  in  virtue  of  his  ftation. 

Ei  ret  non  praponitur,  and  therefore  his  acts  relating 

to  it  are  not  binding.    Neither  does  the  admiral,  on 

any  ftation,  pofTefs  fuch  authority.    He  has  indeed 

power  relative  to  the  (hips  under  his  immediate  com- 

mand,  and  can  reftrain  them  from  committing  acts  of 

hoftility,  but  he  cannot  go  beyond  that ;  he  cannot 

grant  a  fafeguard  of  this  kind  beyond  the  limits  of  his 

own  ftation.    The  protections,  therefore,  which  have 

been  fet  up,  do  not  refult  from  any  power  incidental 

to  the  fituation  of  the  perfons  by  whom  they  were 

granted  ;  and  it  is  not  pretended  that  any  fuch  power 

was  fpecially  entrufted  to  them,  for  the  particular  occa- 

fion.    If  the  inftruments  which  have  been  relied  upon 

by  the  claimants  are  to  be  confidered  as  the  naked  acts 

of  thefe  perfons,  then  are  they  in  every  point  of  view 

totally  invalid. 

But  the  queftion  is,  whether  the  Briti/b  Government 
has  taken  any  fteps  to  ratify  and  confirm  thefe  pro- 
ceedings,  and  thus  to  convert  them  into  valid  acts  of 
(late ;  for  perfons  not  having  full  powers  may  make 
what  in  law  are  termed  fponfienes,  or,  in  diplomatic 

Q  3  language, 
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^  language,  treaties/**  fpe  rati,  to  which  a  fubfequent 
ind  <  -thers.  ratification  may  give  validity  :—~Ratihabitio  mandate 
— —  aquiparatur.  Has  the  Government  done  any  thing  to 
»8 1 3.  give  ineie  papers  an  authonty  which  they  did  not  before 
poffefs  ?  It  appears  that  Mr.  Fqfter  had  been  in  the 
habit  of  granting  protections  of  this  kind,  and  that, 
immediately  before  the  prefent  tranfaftion  commenced, 
an  Order  in  Council,  dated  the  13th  of  Oclober  1812, 
had  iflued,  for  the  purpofe  of  recognizing  and  giving 
effect  to  his  licences.  The  Order  is  in  thefe  terms : — 
u  Whereas  pafljports  have  been  granted  by  His  Ma- 
*'  jefty's  minifter  in  America,  for  the  protection  of 
"  veflels  proceeding  with  cargoes  of  grain  and  flour  to 
*'  the  ports  of  Lijbon  or  Cadiz,  His  Royal  Highnefs 
*'  the  Prince  Regent,  in  the  name  and  on  the  behalf 
*'  of  His  Majefty,  is  pleafed,  by  and  with  the  advice 
<c  of  His  Majefty's  Council,  to  order,  and  it  is  hereby 
"  ordered,  that  all  fuch  veflels  (hall  be  permitted  to 
u  proceed,  according  to  the  tenor  of  the  faid  paffports, 
"  without  moleftation  on  account  of  the  prefent  hof- 
"  tilities.M  Thus  the  policy  of  the  meafure  reforted 
to  by  the  Britijh  minifter  in  America,  and  the  manner 
of  carrying  it  into  execution,  had  both  been  fanctioned 
by  the  Government  at  home.  Mr.  Fofter,  it  feems, 
retired  from  the  country,  and  then  the  prefent  mode 
was  reforted  to  by  Mr.  Allen  and  Admiral  Sawyer.  It 
is  inipoflible  to  deny  that  the  tranfa&ion  has  been  put 
into  a  very  awkward  (hape,  and  it  is  clear,  from  a 
h.  KifintSim.  letter  on  board  one  of  thefe  (hips,  that  the  Americans 
tUmfelves  did  not  place  fall  confidence  in  the  protec- 
tion to  be  drriveu  from  thefe  inftruments.  The  courfe 
which  has  been  purfued  is  certainly  indirect  and  cir- 
cuitous, but  this  may  have  arifen  from  the  necefiky  of 
jhe  cafe,   livery  man  would  be  defirous  of  taking  the 
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fhortefl  courfc  he  could,  but  the  direct  line  cannot  The 
always  be  travelled:  if  you  meet  with  obflacles  in  an^otWrs. 

your  way,  you  mud  make  flexures,  in  order  to  avoid  • 

them.  The  method  which  Admiral  Sawyer  ar.d  Mr. 
Allen  have  adopted  is,  perhaps,  the  beft  that  could 
have  been  dcvifed  under  the  difficulties  which  occurred. 
It  does  not  appear  that  the  bufinefs  could  have  been 
fo  well  effected  in  any  other  way. 

It  has  been  afkcd,  Why  could  not  Admiral  Sawyer 
have  granted  thefe  licences  directly  from  himfelf  ?  It 
is  faid,  that  he  might  have  put  them  on  fhore,  and 
fent  them  by  land  from  Halifax  to  Bojlon  and  other 
places,  I  am  not  fure  that  this  could  have  been  done, 
or,  if  it  could,  that  it  would  have  been  fo  advisable 
as  the  mode  which  has  been  adopted.  I4or,  if  Mr. 
Allen  could  be  depended  upon  as  an  honcft  and  upright 
man,  he  was  certainly  the  proper  perfen  to  cxercife  a 
difcretion  on  the  fubject.  He  was  upon  t!  e  fpot,  and 
had  the  beft  opportunity  of  judging  to  whom  the  pro- 
tections mould  be  granted.  As  far  as  i  can  fee,  Mr, 
Allen  has  exercifed  his  judgment  very  pr  peny ;  for, 
in  thefe  four  cafes,  the  vefTtls  were  all  failing  to  the 
ports  fpecified  in  the  paflTports,  and  were  all  laden  with 
proper  cargoes.  I  do  not  think  the  informality  of  the 
inftruments  to  be  a  fatal  objection.  The  fubftance  of 
the  meafure  is  precifely  the  fame  as  that  retorted  to  by 
Mr.  Fo/ter,  and  the  variation  in  point  of  ionn  is  not 
very  material.  The  policy  of  granting  thefe  protec- 
tions was  admitted  and  approved  by  the  Government 
at  home  in  the  cafe  of  Mr.  Fojler,  and  this  is  the  lame 
meafure,  varied  as  to  its  form  on  account  of  the  dif- 
cu  hies  which  occurred  after  the  departure  of  that 
gentleman. 
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The  Let  us  fee  what  has  been  done  by  the  Government 

wdorhcri.  to  recognize  thefe  acts  of  Admiral  Sawyer's.  Why, 

■  here  is  an  Order,  dated  on  the  26th  of  Oclober,  in 

/^r  /eryyth,  thefe  terms . — «  Whereas  it  has  been  reprefented  to 

"  His  Royal  Highnefs  the  Prince  Regent,  that  paff- 
"  ports  or  certificates  of  protection  have  been  granted 
"  by  Vice-admiral  Sawyer,  commanding  His  Majefty's 
"  (hips  on  the  Halifax  ftation,  to  certain  American 
"  vefllls,  with  cargoes  of  grain  and  flour,  proceeding 
«*  from  the  ports  of  the  United  States  to  Spain  or  Por- 
"  tt/gal, — His  Royal  Highnefs  the  Prince  Regent,  in 
"  the  name  and  on  the  behalf  of  His  Majefty,  is  pleafcd, 
"  by  and  with  the  advice  of  His  Majefty's  Privy 
"  Council,  to  order,  that  all  fuch  veflels  and  cargoes 
"  fhall  be  allowed  to  proceed,  according  to  the  tenor 
"  of  the  faid  pafTports  or  certificates,  without  molefta- 
"  tion  on  account  of  the  prcfent  hoftilities.    And  it 
€t  is  hereby  further  ordered,  that  if  any  fuch  (hips  and 
"  cargoes  fo  proceeding  fhall  have  been  detained  and 
"  brought  in  for  adjudication,  they  (hall  forthwith  be 
"  liberated  and  releafed."    It  is  faid,  that  thefe  papers 
do  not  anfwer  the  defcription,  that  they  are  neither 
pa) sports  nor  certificates ,  and  confequently  that  they 
are  not  within  the  Order.    Perhaps  they  are  not,  in 
point  of  ftrict  form,  pajfports  or  certificates  j  but  in 
fubftance  they  are  and  were  intended  to  have  the  fame 
effect.    It  is  faid,  that  Admiral  Sawyer's  letter  only 
protects  tbefe  veflels  from  capture  by  his  own  cruizers. 
This  was,  indeed,  all  that  he  thought  himfelf  autho- 
rized to  do ;  but  the  deficiency  is  fupplied  by  the  pro- 
clamation of  Mr.  Alien,  who  ad^ns  the  letter  of 
Adn  iral  Sawyer9  and  engrafts  upon  it  a  protection  for 
the  whole  voyage.   The  Order  in  Council  goes  dill 

further, 
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further,  and  exempts  the  veffels  from  capture,  not  only  The 
whilfl  proceeding  to  the  ports  of  Spain  and  Portugal,  Ji^Sis. 

but  on  their  return-voyage  alfo.    If  thefe  are  not  the   • 

certificates  and  palfports  contemplated  in  the  Order  /e6™Ia8rfs,,9th' 
iffued  by  the  Government,  I  would  afk  what  are,  and 
where  are  they  to  be  found  ?  Government  mult  have 
hadin  their  contemplation  either  thefe  or  none,  for  it 
is  not  pretended  that  any  others  were  granted  by  Ad- 
miral Sawyer.  If  the  Order  does  not  apply  to  thefe, 
then  is  it  wholly  inoperative.  I  am  fatisfied  that  thefe 
are  the  certificates  or  paffports  contemplated  in  the 
Order  of  Council,  and  therefore  I  have  no  doubt  as 
to  the  reftitution  of  this  property.  At  the  fame  time, 
I  think  the  captors  were  juftifiable,  under  the  circum- 
ftances  of  the  cafe,  in  detaining  thefe  veffels,  and  con- 
sequently that  they  are  entitled  to  their  expences.— — 
Ships  and  cargoes  reftored,  fubje&  to  the  payment  of 
captor's  expences. 
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February  *4th,  VROW  MINA,  BeHRENDS. 

1813. 

^Ilemi^a  fui?  was  a  Proceeding  inftituted  by  a  foreign  mate 

for  wages  in  the  againfl  a  foreign  mip,  for  the  recovery  ^of  his 
2$ btiongbgw  wages ;  and  the  demand  was  oppofed  by  the  agent  of 
Ind  c^ingTo7'  the  owner,  who  appeared  under  proteft.  The  veflei 
the  pom  of  thu  belonged  to  an  alien  enemy,  but  had  come  to  this 
'fritijk  licence,  country  under  the  protection  of  a  Britijh  licence. 

Judgment. 

Sir  IV.  Scott.—- The  Court  is  extremely  Ihy  of  inter- 
fering in  cafes  of  this  kind,  where  foreigners  only  are 
concerned,  without  the  confent  of  the  representative  of 
the  nation  to  which  the  parties  belong.  In  this  cafe  it 
is  impoflible  that  any  fuch  confent  mould  be  obtained, 
the  (hip  being  an  enemy's  (hip,  coming  to  the  ports  of 
this  country  under  a  licence  obtained  for  that  purpofe 
from  the  Britijh  Government.  The  mafter  took  up 
money  for  the  repairs  of  the  fhip,  but  whether  he  did 
fo  by  order  of  the  agent  or  the  owner  does  not  exactly 
appear.  The  mate  has  fworn  that  MefTrs.  Day  and 
Phillips  of  Port/mouth  advanced  the  money  by  the 
direction  of  Mr.  Leaven,  the  agent  and  correfpondent 
of  the  owner  in  this  country.  They  ftate,  on  the  other 
hand,  that  the  mafter  applied  to  them  for  the  necefTary 
fupply,  and  that  they  never  confidered  Mr.  Leaven  to 
be  refponfible  to  them  for  the  payment  of  the  money 
fo  advanced ;  but  always  held,  and  (till  hold,  the  (hip 
and  cargo  as  their  fecurity  for  the  repayment.  They 
do  not  produce,  or  pretend  to  be  pofTefTed  of,  any 

hypothecation 
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hypothecation  bond,  and  therefore  can  have  no  lien  on  The 

the  fliip ;  for,  though  the  general  maritime  law  of  ' 

Europe  does  not  require  a  bond  of  hypothecation,  yet,  February  m*, 

by  the  law  of  this  country,  an  inftrument  of  this  kind      *  ,,v 

is  abfolutely  neceflary.    The  mailer,  it  appears,  ab- 

fcpnded ;  and  the  mate  fwears,  that,  in  confequence 

of  his  retirement,  he  took  charge  of  the  fhip,  by 

agreement  with  the  agent  in  London y  at  the  monthly 

wages  of  forty-four  guilders  Dutch  currency,  and  the 

fum  of  one  pound  per  week  for  board-wages.    I  do  not 

think  this  an  extravagant  fum  for  the  fubfiftence  of 

this  man,  who  mult  other  wife  have  been  fupported 

from  the  fhip's  (tores.    Being  promoted  to  the  fitua- 

tion  of  mailer,  he  had  new  care  and  trouble  impofed 

upon  him,  and  was  therefore  entitled  to  additional 

remuneration.    I  think  the  mate  is  fully  jultified  in 

making  this  application  to  the  Court.    I  mall  therefore 

over-rule  the  protell,  and  decree  the  fale  of  the  (hip 

for  the  payment  of   the  wages   and  fubfiftence 
money. 
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ALERT,  Nicholls. 

1823. 

Invalided  (oldie rs  'JpHIS  was  a  claim  on  behalf  of  351  invalided  foldiers, 
t^rbg  rfhip  «re  wno  were  ^turning  from  Lijbon  to  this  country 
"thcpr^Md.6  on  ^oard  **IS  Majefty's  (hips  Vcjlal  and  Diadem,  to 
•r  prist.  (hare  in  the  proceeds  of  a  prize  captured  by  thofe  mips 
in  the  courfe  of  the  voyage. 

Againft  the  claim — The  King's  Advocate  and  PhiU 
4jG.j.e.7*.f.a.  litnore. — The  Prize  Ad  vefts  the  intereft  and  property 
in  prizes  generally  in  all  the  officers,  feamen,  marines, 
and  foldiers,  who  are  on  board  at  the  time  of  capture ; 
but  then  it  muft  be  remembered,  that  the  fame  ad,  in 
the  fame  fedion,  directs  the  proceeds  to  be  divided  in 
fuch  proportion  and  after  fuch  manner  as  His  Majefty 
has,  by  his  proclamation  directed.  The  proclamation, 
therefore,  being  diftindly  recognized  as  the  rule  of 
interpretation  to  the  Prize  Alt,  in  order  to  afcertain 
the  precife  meaning  of  the  term  "Soldiers'*  in  the 
Prize  Ad,  we  mud  purfue  the  exprtfiion  into  the 
proclamation,  and  fee  the  fenfe  affixed  to  it  there; 
and  accordingly  we  find  that  it  limits  the  meaning  of 
"  Soldiers"  to  "  private  marines  and  foldiers  doing 
"  duty  on  board.'*  The  foldiers,  therefore,  on  board 
thefe  mips,  are  not  foldiers  in  the  fenfe  and  meaning 
of  the  Prize  Ad,  fince  they  were  not  only  not  doing 
duty*  but,  from  their  very  description,  were  incapable 
of  performing  any  fervice  of  importance.  It  may, 
perhaps,  be  laid,  that  thefe  men  are  entitled  to  mare 
as  pafiengers,  or  fupernumeraries ;  but  the  limitations 

in 
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in  the  proclamation  are,  upon  this  point,  equally  pre-  The 
cife  and  definite.    Paffengers  and  other  perfons  borne  AtKRT- 


as  fupernumeraries  are,  indeed,  entitled  to  lhare  in  the  February  24th, 
prizes  which  may  happen  to  be  taken ;  but  then  it  is  *' 
requifite  they  fiiould  be  fuch  as  are  "  doing  duty  and 
"  aJf\ftinZ  <>n  board*9    In  neither  of  thefe clafles,  then, 
is  there  any  opening  to  admit  the  claim  of  difabled  and 
invalided  foldiers.    It  is  poffible  that  no  oppofition  may 
have  been  raifed  to  a  demand  of  this  kind,  where  the 
claimants  have  been  few  in  point  of  number ;  but  in  the 
prefent  inftance,  where  they  equal,  if  not  exceed,  the 
number  of  the  fhip?s  crew,  it  would  operate  as  a  great 
hardfhip  on  the  feamen,  if  they  mould  be  compelled 
to  fliare  the  fruit  of  their  labours  with  a  clafs  of  perfons 
who  could  have  rendered  them  no  afliftance  in  an  en- 
gagement, but  mud,  on  the  contrary,  have  proved  a 
confiderable  incumbrance  to  their  exertions.    In  the 
fpirit  of  the  Prize  Act  and  the  Proclamation,  remu- 
neration and  fervice  are,  throughout,  correlative  terms  ; 
and  confequently,  where  no  fervice  has  been  rendered, 
no  reward  can  be  due. 

Jenner,  contra. — It  can  never  be  admitted  that  inva- 
lided foldiers  are  utterly  incapacitated  from  rendering 
afliftance  in  a  naval  engagement.  They  may  be  very 
ufeful  in  annoying  the  enemy  with  their  mufkets,  in 
conveying  ammunition,  and  in  performing  a  variety 
of  other  fervices.  They  mufl  therefore  be  confidered 
as  forming  a  component  part  of  the  fliip's  force.  Every 
perfon  is  prefumed  to  have  the  difpofition  and  the 
power  to  afford  fome  degree  of  afliftance ;  and  the 
common  under  (landing  has  been,  that  all  perfons  on 
board  at  the  time  of  capture  have  a  right  to  lhare  in 
the  prize.    In  the  cafe  of  Wemjfs  and  Linzee,  the  right  Douii,  Rep.  „«. , 
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The  of  a  paffenger  to  fliare  was  not  denied,  and  the  only 
AwT*     doubt  was,  refpefting  the  clafs  in  which  the  perfon 


February  34th,  there  making  the  claim  was  to  be  included.  Where 
2813  1 
the  Prize  Aft  and  Proclamation  differ  from  each  other, 

the  Aft  of  Parliament  neceflarily  controls  the  Pro. 
clamation.  The  fifth  feftion  of  the  Prize  Aft  clearly 
vefts  in  thefe  men  the  right  to  head-money,  which  it 
muft  be  obferved  is  given  for  every  perfon,  without 
exception,  on  board  the  enemy's  fhip.  Head-money 
is  ftriftly  confined  to  aftual  captors;  and  it  fecms 
abfurd  to  fay,  that  thefe  men  (hall  be  entitled  to  head- 
money  as  aftual  captors,  and  not  to  the  proceeds  of 
prize,  which  are  frequently  ftiared  with  conftruftive 
joint-captors.  With  refpeft  to  the  praftice  which  has 
prevailed  in  fimilar  cafes,  that  has  been  uniformly  in 
favour  of  the  right  of  foldiers,  and  of  all  others,  to 
fhare  in  the  prizes  which  may  happen  to  be  taken 
whilft  they  are  on  board.  Militia  regiments,  coming 
from  Ireland  in  King's  (hips,  have  very  lately  been 
allowed  this  advantage,  and  the  right  has  in  no  former 
inftance  been  difputed. 

Judgment. 

Sir  W,  Scott. — This  is  the  cafe  of  a  number  of  inva- 
lided foldiers,  who  claim  to  (hare  in  a  prize  taken  by 
two  of  His  Majefty's  fhips,  in  which  they  were  em- 
barked, on  their  voyage  from  Portugal  to  England. 
A  doubt  has  been  ftarted  refpefting  the  right  of  thefe 
men  to  participate  in  the  proceeds  of  a  prize  taken 
under  fuch  circumflances,  but  I  am  of  opinion  that 
their  claim  is  well  founded.  The  Aft  of  Parliament 
gives  the  whole  intereft  and  property,  in  all  prizes 
which  they  may  take,  "  to  the  flag-officers,  com- 
"  manders,  and  other  officers,  feamen,  marines,  and 

i(  foldiers, 
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|f  foldiers,  on  board  any  (hip  or  veflfel  of  war  in  His      •  The 
"  Majefty's  pay:"  and  perhaps  the  term  Soldiers, 


Handing  as  a  component  part  of  the  text  in  this  claufe  February  *4th, 
of  the  ad,  may  mean  fuch  military  perfons  as  may      181  h 
happen  to  be  doing  duty  on  board  as  marines.  But 
the  ftatute  directs  diftribution  to  be  made  according  to 
the  King's  Proclamation  j  and  the  Proclamation,  ac- 
cording to  ancient  ufage,  gives  a  (hare  "  to  all  marines 
"  and  other  foldiers,  and  all  other  perfons  doing  duty 
"  and  ajjifling  on  board"    This  mud  be  held  to 
include  all  fuper numeraires  and  pafiengers,  fince  every 
perfon  is  pre  fumed  to  be  willing  and  able  to  give 
afliftance,  if  required  fo  to  do  j  and  the  prefumption, 
with  refpeft  to  foldiers,  is  particularly  ftrong.    I  un. 
derftand,  from  an  enquiry  which  I  caufed  to  be  made 
at  the  Admiralty,  that  the  maritime  crew  is  ufually 
leflened  when  foldiers  are  fent  on  board  any  of  His 
Majefly's  mips,  and  that  they  are  confidered  as  perfons 
capable  of  affording  afliftance  in  a  variety  of  ways. 
The  right  of  foldiers  to  (hare  in  all  prizes  at  the  cap- 
ture  of  which  they  may  have  been  prefent,  has  been 
invariably  admitted  in  this  Court,  and  the  fame  doc- 
trine has  been  held  in  the  Court  of  King's  Bench.  In 
the  cafe  of  JVemyfs  and  Linzec,  which  was  twice  tried 
in  that  Court,  the  right  of  paflcngers  to  (hare  was 
treated  as  a  matter  always  acquiefced  in  ;  but  it  was 
ruled  that  they  all  took  as  fupernumeraries  only,  and 
ranked  in  the  loweft  clafs  of  diftribution.    It  is  clear, 
therefore,  that  foldiers  on  board  a  capturing  (hip  have, 
generally  fpeaking,  a  right  to  prize  money ;  and,  unlefs 
this  cafe  can  be  fpecially  diltinguimed  from  others, 
the  prefent  claimants  mud  be  entitled  to  the  benefit  of 
the  general  rule.    Now,  the  only  diftinclion  which 

7  has  ( 
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The  kas  been  pointed  out  is,  that  thefe  men  are  invalided ; 
Alkrt*  but  this  I  think  by  no  means  a  fufficient  diftinction. 
Fik%a»y  M*.  Though  invalided^  they  are  f kill  fit  for  (ome  duty, 
*8,J*  even  upon  land :  though  difabled  from  field-fervice 
and  the  more  active  operations  of  war,  they  are  (till 
ufeful  for  the  purpofes  of  defence,  and  upon  that 
account  form  part  of  the  ufual  military  force  of  every 
country.  On  board  (hips  of  war  they  may  certainly 
be  very  ferviceable  during  an  engagement,  and  there- 
fore I  think  the  circumftance  of  their  being  invalided 
forms  no  folid  ground  of  diftinction.  If  any  incon- 
venience arifes  from  the  increafed  practice  of  carrying 
foldiers  on  board  the  King's  (hips,  a  remedy  for  that 
inconvenience  mud  be  fought  by  means  of  fome  legis- 
lative provifion.  I  underftand  that  foldiers  are  ufually 
put  on  board  veflcls  armed  en  JIuU>  and  that  much 
dependence  is  placed  on  their  afliflance  in  time  of 
action.  I  am  clearly  of  opinion*  that,  according  to 
the  ancient  practice  of  the  fervice,  and  the  true  con- 
It  ruction  of  the  Prize  Act  and  the  Proclamation,  thefe 
invalided  foldiers  are  entitled  to  (hare  in  the  proceeds 
of  this  prise. 
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SEYERSTADT,  Erbe.  ^V*' 

^HIS  was  the  cafe  of  a  fliip  under  Damjh  colours,  The  violence  of  a 

laden  with  a  cargo  of  fait,  copper,  train-oil,  and  ,^^11  n* 
herrings,  with  which  (he  was  proceeding,  at  the  time  f™^?*  -^_$ 
of  capture,  from  Drontbeim  to  Fiend fbcrr  in  Jutland,  vcntion  of  the 

,.  i.t  i-    •       ir        x  •         rr  1  •    •        eflentiil  terms  of 

A  licence  had  been  obtained  tor  this  veflel,  permitting  a  Briujh licence, 
her  to  fail  with  a  cargo  "  from  Liverpool  to  any  port 
u  in  Denmark,  with  liberty  to  touch  at  a  port  in  Nor- 
*c  way  for  clearances.'*  It  appeared  that  (be  had  failed 
from  Liverpool  with  a  quantity  of  fait  and  lb  me  bales 
of  Britijh  manufactures,  the  latter  of  which  had  been 
put  on  more  at  Drontbeim,  and  that  {he  was  about  to 
proceed  from  that  port  to  Flendjberg,  with  her  cargo 
of  fait,  when,  according  to  the  reprefentation  of  the 
mafter,  the  cuftom-houfe  officers  compelled  him  to 
take  on  board  a  quantity  of  copper,  train-oil,  and  her- 
rings, for  the  ufe  of  the  Victualling  Board  of  Denmark. 

For  the  captors,  the  King's  Advocate  and  Daubeney 
contended  for  condemnation  under  the  authority  of  the 
Catberina  Maria.  «»■  **P  33»- 

For  the  claimants,  Pbillimore  and  Lujhington  ad- 
mitted that  the  (hip  and  cargo  would  have  been  liable 
to  condemnation,  provided  the  goods  had  been  taken 
on  board  voluntarily,  but  contended  that  a  different 
rule  muft  be  applied  to  the  prefent  cafe,  fince  the 
mafter  had  acted  under  durefs  and  compulfion  impofed 
upon  him  by  the  fovereign  power  of  his  own  country. 
That  the  public  faith  was  pledged  to  afford  protection 

vol.  i.  r  under 
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The       under  the  licence,  fo  long  as  the  conditions  of  it  were 


Skteritadt. 


fulfilled  as  nearly  as  controlling  circumftances  would 
March  ^th,   admit*.    That  the  parties  had  here  acted  cypres  the 
1  \3'      terms  of  the  licence,  and  that  there  was  no  impeach- 
ed"/^;,   ment  of  due  diligence  or  good  faith  ;  that  the  veflel 
fcdw.Rep.3a7.  jla(j^  £or  fevera]  preceding  voyages,  in  defiance  of  the 

prohibition  of  her  own  government,  maintained  an 
active  and  ufeful  commerce  with  the  ports  of  this 
country  ;  and  was,  upon  that  account,  entitled  to  great 
indulgence. 


Judgment. 

Sir  IV*  Scott. — This  is  the  cafe  of  a  Datujh  (hip, 
which  failed  from  Liverpool  to  TlenJjhcrgy  under  si 
licence  permitting  her  to  touch  at  Drontbeim  for, 
clearances,  and  for  clearances  only.  It  turns  out, 
however,  that  (he  puts  part  of  her  cargo  on  more  at 
that  place,  and  takes  on  board  other  goods,  of  a  very, 
noxious  quality,  confiding  of  copper  and  train-oil,  for 
the  ufe  of  the  Danijh  Government.  This  is  ufing  a 
Britijh  licence  for  the  moll  noxious  purpofe  to  which 
it  can  well  be  applied.  It  is  true  that  the  antecedent 
voyages  of  this  matter  have  been  in  the  fervice  of  this 
country,  but  the  prefent  employment  of  the  ihip  is  of 
a  very  different  kind,  and  muft  work  a  forfeiture  of 
any  protection  to  which  me  might  otherwife  be 
entitled. 

It  has  been  admitted  that  this  fliip  and  cargo  would 
be  liable  to  condemnation  if  the  act  of  conveying  thefe 
goods  had  been  voluntary  on  tfee  part  of  the,  mailer  y, 
but  it  is  faid  that  the  meafure  was  forced  upon  him  by 
the  a&  of  the  Danifh  Government, .  and  that  he  was 
compelled  to  take  them  on  board,  having  firftprotefled 
againit  it,  but  without  efftffc.   I  an\  afraid  that  it  is 

neccuary 
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neceflary  for  the  Court  to  adhere  to  the  rule  laid  down  The 
in  a  former  cafe*,  that  the  plea  of  compuifion  is  inad-  EYtRSTAPT* 
miflible.    It  would  be  impoflible  for  the  Court  to  pro-    March  9th, 
teditfelf  otherwife  againft  the  inceffant  attempts  which  .  _  !813* 
might  be  made  to  elude  its  vigilance  by  pretences  of  Maria,  Ed*, 
that  nature.    It  could  never  difcover,  with  certainty,  Rep'33  ' 
whether  a  tranfa&ion  taking  place  in  an  enemy's  port 
were  voluntary  or  not.    Compuifion  would  always  be 
pleaded,  though  in  many  cafes  the  parties  might  be 
acting  collufively.    It  is  neceiTary,  therefore,  to  keep 
the  door  (hut  againft  fuch  explanati 

The  Court  has  always  held,  in  cafes  of  this  kind, 
that  the  party  muft  look  for  indemnification  to  the 
quarter  from  which  he  has  received  the  injury;  and 
in  the  prefent  cafe  the  mafter  himfclf  holis  the  fame 
language.  He  has  made  this  matter  the  fubject  of  a 
proteft  ;  but  againft  whom  does  he  proteft  ?— againft: 
the  Infpe&or  of  the  Cuftoms  at  •  Drontbeim,  upon 
whom  he  throws  the  refponfibility.  It  is  faid,  that  the 
mafter  could  not  have  proceeded  to  enforce  his  remedy, 
became  he  could  not  with  fafety  have  produced  his 
Britijh  licence.  But  there  was  no  neceflity  for  pro- 
ducing the  Britijh  licence"  in  order  to  mew  the  injuftice 
of  forcing  him  to  go  on  a  voyage  from  one  Djnijh 
port  to  another,  by  which  he  would  be  expofed  to  the 
danger  of  Britijh  capture.  The  licence  would  have 
been  quite  out  of  the  queftion,  when  the  only  charge 
was,  that  he  had  been  compelled  to  undertake  a 
pfrohibited  voyage.  It  would  by  no  means  occa- 
fibn  the  difficulties  which  have  been  reprefented.  I 
think  rriyfelf  under  the  neceflity  of  adhering  to  the 
rale  Which  has  been  laid  down,  that  the  violence  of  a 
hdftile  government  (hall  not  privilege  perfons  to  aft  in 
contravention  of  the  eflential  terms  of  a  Britijh  licence. 
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March  9th,  ELIZA  ANN,  and  Others. 

1813. 

\. 

a  dcci^tion  of  rpHESE  were  three  cafes  of  American  fliips,  laden 
war  by  th«  go-  jtn  nemp  iron  and  other  articles,  and  feized 

virnmcnt  e-fone  *  7  ' 

country  agiiiift  m  }Janoe  Bay,  on  the  1  ith  of  Auguft  1812,  by  His 

evidence  of  the  Majeftv's  (hip         which  was  then  lying  there  with 

wJr  b"tweenathe  other  Z?r/7//Z>  mips  of  war.    A  claim  was  given,  under 

mo  count™;  tne  dire&ion  of  the  Swedifh  minifter,  for  the  lhips  and 

and  by  the  mo-  *  .  1  •  C    1_  *     1  J 

dem  uiige  of  cargoes,  "  as  taken  within  one  mile  or  the  main  land 

quen'ntiiieVtion  "  of  Sweden,  and  within  the  territory  of  His  Majefly 

auVhhori!yT4t-n  "  the  King  of  Sweden,  contrary  to  and  in  violation  of 

ceira  y  to  give  «  the  law  of  nations  and  the  territory  and  jurifdic*tion 

effect  to  n  treaty 

•f pea*, although  "  of  His  faid  Majefty." 

the  treaty  itfclf 
war  have  been 

figiicdbypleni-  JUDGMENT. 

Sir  W.  oYo//.— Thefe  veflels  came  into  Hanoe  Bay 
for  the  purpofe  of  taking  the  benefit  of  Britifh  convoy, 
and  were  feized  in  confequence  of  the  order  for  the 
detention  of  American  property.  This  order  has  been 
fince  followed  up  by  a  declaration  of  war ;  the  fhips, 
therefore,  would  be  liable  to  condemnation,  unlefs  it 
can  be  (hewn  that  they  are  entitled  to  fome  fpecial 
protection. 

A  claim  has  been  given,  by  the  Swedijb  conful,  for 
thefe  (hips  and  cargoes,  as  having  been  taken  within 
the  territories  of  the  King  of  Sweden,  and  in  violation 
of  his  territorial  rights.  This  claim  could  not  have 
been  given  by  the  Americans  themfelves,  for  it  is  the 
privilege,  not  of  the  enemy,  but  of  the  neutral  coun- 
try, which  has  a  right  to  fee  that  no  aft  of  violence  is 
committed  within  its  jurifdi&ion.    When  a  violation 
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°f  neutral  territory  takes  place,  that  country  alone,  The 
whofe  tranquillity  has  been  difturbed,  pofleffes  the  Eliza  Ann- 
right  of  demanding  reparation  for  the  injury  which  (he    March  9th, 
has  fuftained.    It  is  a  principle  which  has  been  efta-  l8is" 
bliflied  by  a  variety  of  decifions,  both  in  this  and  the  ^^  j^^ 
fuperior  Court,  that  the  enemy,  whofe  property  has   °r  *'  *ilA'95' 
been  captured,  cannot  himfelf  give  the  claim,  but 
mufl  refort  to  the  neutral  for  his  remedy.    Acts  of 
violence  by  one  enemy  again  ft  another  are  forbidden 
within  the  limits  of  a  neutral  teiritory,  unlefs  they  are 
fan&ioned  by  the  authority  of  the  neutral  (late,  which 
it  has  the  power  of  granting  to  either  of  the  bellige- 
rents, fubject,  of  courfe,  to  a  refponfibility  to  the  other. 
A  neutral  ftate  may  grant  permiffion  for  fuch  acts 
beforehand,  or  acquiefce  in  them  after  they  (hall  have 
taken  place ;  or  it  may,  as  has  been  done  in  the  pre- 
fent  inftance,  ftep  forward  and  claim  the  property. 

I  do  not  obferve  it  to  be  ftated  in  the  claim,  that  the 
fovereign  on  whofe  behalf  it  is  given  was  a  neutral  at 
the  time  when  the  tranfaction  took  place.  But,  in 
order  to  give  effect  to  a  claim  of  this  kind,  it  muft  be 
fhewn  that  the  party  making  it  was  then  in  a  ftate  of 
clear  and  indifputable  neutrality.  If  he  has  (hewn  more 
favour  to  one  fide  than  to  the  other,  if  he  has  excluded 
the  mips  of  one  of  the  belligerents  from  his  ports,  and 
hofpitably  received  thofe  of  the  other,  he  cannot  be 
confidered  as  acting  with  the  neceffary  impartiality. 
I  do  not  think  a  country,  (hewing  fuch  an  invidious 
(Li (Unction,  entitled  to  claim  in  the  character  of  a  neu- 
tral ftate.  The  high  privileges  of  a  neutral  are  for- 
feited by  the  abandonment  of  that  perfect  indifference 
between  the  contending  powers  in  which  the  eflence  of 
neutrality  confifts. 

A  claim,  however,  has  been  given  by  the  Swedijb 
miaifter.    Now,  in  order  to  fupport  and  give  effect  to 
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Tht  this  claim,  two  things  are  neceflary  to  be  efiablifhed.-— 
m  Firft.  it  is  requifite  that  Sweden  (hould  appear  jo  have 

march  9th,  been  in  a  (late  of  perfect  neutrality  at  the  time  when 
the  feizure  was  made. — Secondly,  it  mud  be  (hewn 
that  the  ad  of  violence  was  committed  within  the  limits 
of  Swedijh  territory.  For,  if  the  fcene  of  hoftility 
did  not  lie  within  the  territories  of  the  neutral  (late, 
then  has  there  been  no  violation  of  its  neutral  rights, 
and  consequently  there  exifts  no  ground  of  complaint, 

and  no  foundation  for  the  claim. 

»  »  •  * 

The  fir  ft  quefiion  then  is,  how  far,  in  Auguji  \%\%> 
S Widen  was  to  be  confidered  as  a  neutral  country. 

It  is  not  to  be  difputed  that  the  conduct  of  Sweden 
towards  this  country  had  been,  for  a  confiderable  time, 
qf  a  very  unfriendly  description.  Impelled  by  fear, 
or  fome  other  motive,  (be  had  excluded  Britijb  (hips 
from  her  ports,  and  had,  either  from  choice  or  coro- 
pulfion,  adopted  that  courfe  of  policy  which  has  been 
impofed  by  the  French  ruler  on  the  other  nations  of 
Europe,  and  which  has  been  termed  the  continental 
fXftem.  It  is  clear,  too,  that  Sweden  afted  in  this 
manner,  not  from  any  private  views  refpecting  her 
own  municipal  regulations,  but  in  the  execution  of  a 
plan  auxiliary  to  the  enemy  of  this  country.  Sweden, 
therefore,  by  her  conduct,  afforded  to  Great  Britain 
a  legitimate  caufe  of  war,  and  perfectly  juftjfied  the 
feizure  of  Hanoe  by  the  Britijb  admiral.  The  feizure 
of  this  place  has  been  countenanced  by  the  Govern- 
ment of  this  country,  the  Britijb  flag  has  been  hoifted, 
and  every  act  of  fovereignty  exercifed  on  the  ifland  and 
the  roadfted  adjoining. 

This  was  the  (lute  of  things  originally ;  Britijb  (hips 
were  excluded  from  the  ports  of  Sweden,  and  the 
illand  of  Hanoe  was  occupied  by  Britijb  forces. 

After 
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After  this,  a  declaration  of  war  was  iflued  by  the  The 
Government  of  Sweden  ;  but  it  is  faid,  that  the  two   i  


countries  were  not,  in  reality,  in  a  ftate  of  war,  becaufe  March  9ih, 
the  declaration  was  unilateral  only.  I  am,  however, 
perfectly  clear  that  it  was  not  the  lefs  a  war  on  that 
account,  for  war  may  exifl  without  a  declaration  on 
either  fide.  It  is  fo  laid  down  by  the  beft  writers  on 
the  law  of  nations.  A  declaration  of  war  by  one 
country  only  is  not,  as  has  been  reprefented,  a  mere 
challenge,  to  be  accepted  or  refufed  at  pleafure  by  the 
other.  It  proves  the  exiftence  of  actual  hoftilities  on 
one  fide  at  leaft,  and  puts  the  other  party  alfo  into  a 
ftate  of  war,  though  he  may,  perhaps,  think  proper 
to  act  on  the  defenfive  only.  It  is  the  lefs  neceflary 
for  ine  to  infift  on  the  truth  of  this  pofition,  fince 
the  language  of  the  treaty  places  the  matter  beyond  Appendix  C. 
difpute.  What  appears  to  have  been  the  motive  which 
led  to  the  appointment  of  the  plenipotentiaries  ?  Why, 
"  a  reciprocal  defire  to  put  an  end  to  the  war  which 
«*  bad  taken  place and  this  they  are  authorized  to 
carry  into  effect.  Here  then  is  a  direct  recognition  of 
the  exiftence  of  an  antecedent  ftate  of  war  between  the 
two  countries.  I  cannot  dive  into  the  motives  which  led 
to  the  hoftile  declaration  on  the  part  of  the  Swedijh 
Government,  I  can  only  look  to  the  broad  fact,  the  ex- 
iftence of  the  war.  It  may  be  true  that  Sweden  reforted 
to  the  meafure  with  great  reluctance.  It  is  to  be  hoped 
that  all  countries  are  unwilling  to  enter  upon  hoftili- 
ties, and  that  they  have  recourfe  to  them  only  with  a 
view  of  avoiding  greater  evils.  It  is  faid,  that  Sweden 
acted  from  fear  of  the  refentment  of  France,  and  it 
may  be  that  fhe  did  fo  ;  but,  from  whatever  caufe  ic 
proceeded,  the  fact  is,  that  a  war  did  take  place, 
though  it  was  carried  on  with  inertnefs  by  Sweden, 
and  with  forbearance  by  Great  Britain.    This  war  has, 
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Tht       however,  been  happily  Terminated  by  a  treaty  of  peace, 

EuiA  Ayv'   which  wa;>  figned  by  the  plenipotentiaries  of  the  two 


//.  '«9th,  cour.;ri  s,  i  n  th;  ibih  of  Ju/y9  ratified  by  the  Prince 
l*,J*  Reger  t  01  Great  Britain  on  the  4th  of  Augujl,  and  by 
the  Kir.^  of  Szc\  ^n  on  the  17th  of  the  fame  month. 
f'roM  :he  reful:  of  thefe  dates  it  has  been  contended, 
that  ihe  war  had  ceafed,  and  that  friendlhip  had  been 
re-eftablifhed  before  ihe  time  when  thefe  veffels  were 
feized.  The  queftl  n,  therefore,  comes  to  this,  whe- 
ther a  ratification  is  or  is  not  neeelfary  to  give  effect 
and  validity  to  a  treaty  figned  by  plenipotentiaries. 
Upon  abftraft  principles  we  know  that,  either  in  pub-% 
lie  or  private  tranfaclions,  the  atts  of  thofe  who  are 
vefled  viih  a  plenary  power  are  binding  upon  the 
principal.  But,  as  this  rule  was  in  many  cafes  found 
to  be  attended  with  inconvenience,  the  later  ufage  of 
States  has  been  to  require  a  ratification,  although  the 
treaty  may  have  been  figned  by  plenipotentiaries.  Ac- 
cording to  the  practice  now  prevailing,  a  fubfequent 
ratification  is  ellentially  neceflary  ;  and  a  (Irong  con- 
firmation of  the  truth  of  this  pofition  is,  that  there  is 
hardly  a  modern  treaty  in  which  it  is  not  exprefsly  fo 
ftipulated ;  and  therefore  it  is  now  to  be  prefumed, 
that  the  powers  of  plenipotentiaries  are  limited  by  the 
condition  of  a  fubfequent  ratification.  The  ratification 
may  be  a  form,  but  it  is  an  eflential  form ;  for  the 
inftrument,  in  point  of  legal  efficacy,  is  imperfect 
without  it.  I  need  not  add,  that  a  ratification  by  one 
power  alone  is  inefficient ;  that,  if  neceflary  at  all, 
it  mud  be  mutual ;  and  that  the  treaty  is  incomplete 
till  it  has  been  reciprocally  ratified. 

It  is  faid,  however,  that  the  treaty,  when  ratified, 
refers  back  to  the  time  of  its  fignature  by  the  plenipo- 
tentiaries, and  that  it  does  fo  in  this  cafe  more  especially 
on  account  of  the  terms  in  which  it  is  drawn*  The 
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words  in  one  of  the  articles  of  the  treaty— tc  Des  ce  The 

"  moment  tout  fujet  de  me/intelligence,  qui  ait  pu  fubjijier  _  

"  /era  regards  comme  entierement  ceffant  et  detruit"    March  9th, 
have  been  pointed  out,  and  from  thefe  it  has  been      1  ,J* 
contended,  that  all  hoftilities  were  to  ceafe  the  moment 
the  treaty  was  figned.    But  I  take  that  not  to  be  the 
cafe ;  the  pofitive  and  enacting  part  of  the  article  is, 
that  there  /hall  be  a  firm  and  inviolable  peace  between 
the  two  countries ;  the  other  part  is  de/criptive  only 
of  the  pacific  intention  of  the  parties,  and  of  their 
agreement  to  bury  in  oblivion  all  the  caufes  of  the 
war.   It  does  not  ftand  in  the  fame  fubftantive  way 
as  the  former  part  of  the  article,  and  mud  be  con- 
fidered  as  mere  explanatory  defcription.    The  nature 
of  a  treaty  of  peace  is  well  explained  by  Vattely  who  Bo*  4- «. »- 
lays  it  down  that  "  a  treaty  of  peace  can  be  no  more 
"  than  an  agreement.    Were  the  rules  (he  fays)  of 
"  an  exact  and  precife  juflice  to  be  obferved  in  it, 
"  each  punctually  receiving  all  that  belongs  to  him, 
"  a  peace  would  become  impoflible."    He  goes  on  to 
fay,  that     as  in  the  moft  juft  caufe  we  are  never  to 
"  lofe  fight  of  the  reftoration  of  peace,  but  are  con- 
"  flantly  to  tend  towards  this  falutary  view,  no  other 
"  way  is  left  than  to  agree  on  all  the  claims  and  griev- 
"  ances  on  both  fides,  and  to  extinguifh  all  differences 
"  by  the  moft  equitable  convention  which  the  jun&ure 
KX  will  admit  of."    It  is  therefore  an  agreement  to  wave 
all  difcuflion  concerning  the  refpective  rights  of  the 
parties,  and  to  bury  in  oblivion  all  the  original  caufes 
of  the  war.    It  is  an  explanation  of  the  nature  of  that 
peace  and  good  underftanding  which  is  to  take  place 
between  the  two  countries,  whenever  that  event  fhall  be 
happily  accomplifhed.    It  would  be  a  ftretch  beyond 
the  limits  to  which  a  fair  interpretation  of  thefe  words 
could  be  carried,  tp  fay  they  were  intended  to  convey 
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The       any  other  meaning.    I  am  of  opinion,  therefore,  that 


f.utA  Ass. 


the  ratification  is  the  point  from  which  the  treaty  muft 
March  9th,  take  effect.  Des  <e  moment  muft  be  referred  to  the 
****  moment  at  which  the  treaty  received  its  valid  exigence 
by  mutual  ratification.  It  is  perfectly  clear  that  it  was 
fo  confidered  on  the  part  of  Sweden.  The  Britijb 
officer  who  was  fent  to  the  Swedijh  coaft  was  dill 
received  with  the  fame  caution  as  in  the  time  of  war, 
and  was  blindfolded  before  he  was  permitted  to  enter 
Carljbam.  Hanoi  remained  in  Britijb  pofleflion,  and 
the  only  communication  between  that  ifland  and  the 
main  land  of  Sweden  was  by  flags  of  truce.  Though 
it  was  reafonable  to  expect  that  Sweden  would  return 
to  the  relations  of  amity  with  this  country,  yet  it  is 
quite  clear  that  (he  had  not  at  that  time  confirmed  the 
treaty,  and  therefore  could  not  be  entitled  to  the  benefit 
of  a  neutral  character. 

But,  in  order  to  give  validity  to  the  prefent  claim, 
another  propofition  muft  neceffarily  be  maintained :  It 
muft  be  (hewn  that  the  place  of  capture  was  within  the 
Swedijh  territories ;  and  I  am  of  opinion  that  it  was 
not.  Hanoe  had  been  taken  pofleflion  of  by  a  Britijb 
force,  and  that  pofleflion  had  not  been  difturbed.  If 
it  was  taken  at  firft  by  connivance,  and  by  a  fei2ure 
that  was  hoftile  in  appearance  only,  it  was  certainly 
in  direct  hoftile  pofleflion  afterwards.  The  fact  that 
the  roadfted  was  occupied  by  a  Britijb  force  is  avowed 
by  the  Americans  themfelves,  who  fay,  that  they  came 
there  to  obtain  the  protection  of  Britijb  mips  of  war. 
This  muft  be  confidered  as  a  direct  recognition  that  it 
was  a  Britijb,  not  a  Swedijh  ftation ;  for  Britijb  mips 
were  excluded  from  the  ports  of  Sweden.  There  was 
bo  femblance  of  Swedijh  authority ;  and  the  mere 
vicinity  of  the  main  land  of  Sweden  will  nbt  in  the  leaft 

degree  alter  the  cafe.   Where  two  countries  are  fep* 
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rated  from  each  other  by  a  very  narrow  fpace,  it  does  The 

not  follow  that  on  of  them  may  not  exereife  the  rights  ^ 

qf  war  within  the  limits  of  that  fpace,  merely  becaufe  Jfef^gth. 
it  may  occafion  fome  inconvenience  to  its  neighbour. 
Suppofe  Great  Britain  at  war,  and  Spain  in  a  ftate  of 
neutrality,  can  it  be  faid  that  Spain  could  require  this 
country  to  abftain  from  capturing  the  veflels  of  her 
enemy  in  the  Streights  of  Gibraltar  ?  Such  a  pro- 
ceeding might  be  inconvenient  to  Spam,  on  account 
of  the  proxi  niry  of  her  coaft ;  but  that  is  a  circum- 
Hancc  which  could  not  abridge  the  undoubted  right  of 
Great  Britain.  It  is  an  incidental  inconvenience, 
arifing  neceflarily  from  the  vicinity  of  the  two  countries. 
I  am  of  opinion  that  the  claim  which  has  been  given 
fails  upon  the  two  efiential  points,  both  in  refpe&  of 
the  neutrality  of  Sweden,  and  of  the  neutrality  of  the 
place  of  capture,  and  confequently  that  thefe  (hips  and 
cargoes  are  liable  to  condemnation. 


GUTE  HOFFNUNG,  Steifins.  Ma7^ 

'J'HIS  was  the  cafe  of  a  (hip  under  the  Rojlock  flag  J 
and  pafs,  but  defcribed  by  the  matter,  in  his  not  protea  one 
depofuions,  to  belong  to  a  perfon  refident  at  Hull,  in  appearance 
She  was  captured  on  a  voyage  from  Hull  to  Tonningeny  ^f^ip 
having  a  Britijh  licence  on  board,  granted  for  "  the  bears  every  aP- 

,  0  pearance  of  bemg 

"  Mecklenburgh  Jhip  the  Gute  Hoffnung;"  and  the  forcign.thc  Court 
queftion  was,  whether  the  reprefentation  made  by  the  whetCr"heUrei* 
mafter,  that  the  owner  refided  in  this  country,  would  ZlfaT 
take  the  (hip  out  of  the  protection  to  which  me  would 
otherwife  be  entitled  under  the  terms  of  the  licence. 

Judgment. 
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Judgment. 

Sir  W.  Scott. — This  (hip  was  proceeding  from  Hull 
to  Tonningen,  under  a  licence  in  which  (he  is  defcribed 
as  the  Mecklenburgb  Jhip  the  Gute  Hoffnung ;  and  a 
Mecklenburgb  Jhip  (he  is  in  every  thing  that  conftitutes 
appearance,  whatever  may  in  reality  be  her  national 
character.    The,  matter  and  crew  are  foreigners,  be- 
longing to  the  North  of  Germany,  and  the  (hip  is  fur- 
niihed  with  the  regular  Mecklenburgb  papers.  She 
has,  therefore,  every  appearance  of  a  Mecklenburgb 
(hip,  and  there  is  nothing  to  rebut  the  prefumption 
that  fhe  is  fo  in  point  of  fad,  but  the  account  given 
by  the  matter,  who  fays,  that  the  veffel  belongs  to 
Mr.  Cofack  of  Hull,  whom  he  believes  to  be  a  foreigner, 
but  he  does  not  know  in  what  country  he  was  born, 
or  to  whom  he  is  a  fubject.    The  queftion  is,  whether, 
under  fuch  circumftances,  I  (hall  look  farther  into  the 
cafe,  for  the  purpofe  of  enquiring  whether  there  is 
any  Britijh  intereft  in  this  (hip,  and  I  am  of  opinion 
that  it  is  not  neceflary  for  me  fo  to  do.    There  can  be 
nothing  to  alarm  the  jealoufy  of  the  Court  in  this  am- 
biguous character  of  the  veflel,  becaufe,  as  to  any 
improper  communication,  that  might  as  effectually  be 
carried  on  by  means  of  a  Mecklenburgb  as  a  Britijl) 
(hip.  What  might  be  the  refult  of  a  more  prying  invef- 
tigation  into  the  character  of  this  veffel,  it  is  impoffible 
for  me  to  fay,  but  I  do  not  feel  myfelf  called  upon  to 
invefligate  this  matter  farther.    It  mufl  be  underftood 
that  I  do  not,  in  this  cafe,  intend  to  decide  that  a  (hip 
in  fact  and  in  appearance  Britijh,  would  be  protected 
under  a  licence  granted  to  a  Mecklenburgb  Jhip.  ■ 
Ship  and  cargo  reftored,  on  payment  of  captor's 
expences. 
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SEDULOUS,  Mills.  March  m*. 

1813. 

'pHIS  was  the  eafe  of  a  Britijh  (hip  and  cargo,  which  A  ftore  ftup  re- 
had  been  taken  by  a  French  privateer,  and  recap-  ™£?™yhvnx* 
tured  by  His  Majefty's  ftore-ftiip  Abundance.    The  ^y^/** 
queftion  was,  whether  a  Jiorejhip  was  entitled  to  one- 
fixth  or  one-eighth  only  for  falvage,  on  the  recapture 
of  Britijh  property  from  the  hands  of  the  enemy. 

Judgment. 

Sir  IV.  Scott,— This  cafe  turns  upon  the  interpreta- 
tion of  the  Prize  Att,  fo  far  as  it  relates  to  falvage.  45G.J.C.7* 
By  the  7th  feOion  of  the  ftatute  it  is  enacted,  "  That 
"  if  any  (hip,  orveflel,  or  boat,  taken  as  prize,  or 
"  any  goods  therein,  mall  appear  and  be  approved,  in 
"  any  Court  of  Admiralty  having  a  right  to  take  cog- 
•*  nizance  thereof,  to  have  belonged  to  any  of  His. 
•*  Majefty's  fubje&s  of  Great  Britain  or  Ireland,  or  of 
any  of  the  dominions  and  territories  remaining  and 
continuing  under  His  Majefty's  protection  and  obe- 
dience, which  were  before  taken  or  furprized  by 
any  of  His  Majefty's  enemies,  and  at  any  time 
"  afterwards  again  furprized  and  retaken  by  any  of  His 
"  Majeftys  Jhifs  of  war,  or  any  privateer,  or  other 
"  (hip,  veffel,  or  boat,  under  His  Majefty's  protection 
"  and  obedience,  that  then  fuch  (hips,  vefiels,  boats, 
*  and  goods,  and  every  fuch  part  and  parts  thereof 
"  as  aforefaid,  formerly  belonging  to  fuch  His  Ma- 
"  jefty's  fubje&s,  (hall,  in  all  cafes,  (fave  in  fuch  as 
n  are  hereafter  excepted,)  be  adjudged  to  be  reftored, 
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Th«       "  and  (hall  be,  by  the  decree  of  the  faid  Court  of 
sedolopi.       Admiralty,  accordingly  icftored  to  fuch  former 
March  «4tht   "  owner  or  owners,  or  proprietor  or  proprietors,  he 
'  IJ*       «  or  they  paying  for  and  in  li.m  o?  falvage,  (if  retaken 
"  by  any  of  His  Majefiys  fhips  or  hired  armed  flips,} 
"  one-eighth  part  of  the  true  value  of  the  (hips,  veflels, 
**  boats,  and  goods,  refpe&ively  fo  to  be  reftored, 
"  which  faid  falvage  of  one-eighth  (hall  be  anlwered 
and  paid  to  the  flag-officers,  captains,  officers,  tea- 
men, marines,  and  foldier^  in  His  Majeftfs  faid 
"fhip  orfhipsofwar,  to  be  divided  in  fuch  manner* 
•«  as  before  in  this  act  is  directed,  touching  the  (hare 
"  of  prizes  belonging  to  the  flag-officers,  captains, 
officers,  feamen,  marines,  and  foldiers,  whereprizes 
are  taken  by  any  of  His  Majefty's  mips  of  war ;  and, 
"  if  retaken  by  any  privateer,  or  other  (hip,  veflfel,  or 
"  boat,  one-fixth  part  of  the  true  value,"  &c.  Thir 
queftion  is,  to  which  of  thefe  two  rates  of  falvage  this 
ftore-fhip  (hall  be  entitled  for  the  fervice  ihe  has  per- 
formed.    Now,  taking1  the  whole  claufe  together,  I 
think  the  fenfe  and  meaning  of  the  aft  is,  that  the 
(mailer  ftate  of  falvage  is  confined  to  Chips  of  war  on 
the  public  military  eftablifhment  of  the  country;    It  is 
faid,  that  thefe  ftore-fhips  ought  to  be  put  on  the  fame 
footing  with  revenue  cutters,  which  are  entitled  to  the 
higher  rate  of  falvage ;  bur  there  is,  I  think,  a  clear 
diftin&ion  betweei*  the  two  defcriprions  of  veffeis. 
Revenue  cutters  are  not  on  the  military,  but  thefifcal 
eftablifliment  of  the  ftate ;  and,  if  they  are  entitled  to 
make  captures  from  the  enemy,  it  is  only  in  virtue  of 
their  letters  of  marque,  by  taking  which  they  acknow- 
ledge themfelves  to  be  private  fhips  of  war.  The 
queftion,  then,  is  reduced  to  this — Are  thefe  ftore-fhips 
part  of  the  public  military  eftabliftunent  of  the  country  ? 
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2nd  I  fee  no  reafon  for  faying  that  they  are  not.  They 
are  armed  at  the  public  expence,  are  commanded  by 
commiffioned  officers,  are  rated  as  lhips  of  war,  and,  Mafgg 3*4th* 
bearing  that  character,  are  entitled  to  make  captures 
on  their  own  account.  Their  primary  bufinefs  is  the 
conveyance  of  (tores,  but  they  are  not  prohibited  from 
taking  prizes.  I  mud  confider  them  as  forming  part 
of  the  military  eftablifhment  of  the  country,  and  ac- 
cordingly pronounce  them  to  be  entitled  only  to  the 
lower  falvage  of  an  eighth. 
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APPENDIX  A, 

TITHEREAS  the  Ifland  of  Heligoland  furrendered  to  His  Ma-  Ord*r,  31ft  ^fjy 
'  *   jelly's  Forces,  and  is  now  in  His  Majefty's  poffeffion  ;  His  ^^^^ 
Majefty  is  pleafed,  by  and  with  the  advice  of  His  Privy  Council,  land. 
to  order,  and  it  is  hereby  ordered,  That  the  trade  to  and  from 
Heligoland  lhall  be  confined  to  Briti/b  {hips,  navigated  according 
to  law,  except  in  cafes  where  His  Majefty  may  be  pleafed  by  His 
fpecial  licence  other  wife  to  permit. 

And,  for  the  more  effectually  preventing  any  Foreign  veffel 
carrying  on  any  trade  to  or  from  the  faid  ifland,  contrary  to  His 
Majefty's  will  and  pleafure,  as  by  this  Order  exprelTed  ;  His  Ma. 
jelly  is  further  pleafed,  by  and  with  the  advice  of  His  Privy 
Council,  to  order,  and  it  is  hereby  ordered,  That  no  foreign 
veffel,  except  as  before  excepted,  mall  enter  into  the  port,  har- 
bour, or  road  lying  between  the  I  Hand  of  Heligoland  and  Sandy 
Ifland,  and  the  (hoals  of  the  faid  iflands  reflectively,  and  com- 
monly called  or  known  by  the  names,  of  the  North  Haven  and 
the  South  Haven,  under  any  pretence  whatever  :  and  that  no 
goods,  wares,  or  merchandize  whatfoever,  (hall  be  in  any  manner 
put  on  fhore  in  any  part  of  the  faid  Ifland  of  Heligoland)  from  any 
fuch  foreign  veffel,  or  carried  from  the  fhore  of  fuch  ifland  to  any 
fuch  foreign  veffel,  or  in  any  manner  tranlhipped  from  any  fuch 
foreign  veffel  into  any  veffel  lying  in  the  faid  harbour,  port,  or 
road,  or  from  any  veffel  lying  in  the  faid  harbour,  port  or  road, 
into  any  fuch  foreign  veffel. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  His 
Majefty's  Treafury,  and  the  Lordg  Commiflioners  of  the  Ad- 
miralty, are  to  give  the  neceffary  directions  herein  as  to  them  may 
refpe&ively  appertain. 

STEPH.  COTTRELL. 
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Order,  16th  TTTHEREAS  His  Majefty  by  His  Order  in  Council  of  the  I  ith 
Jpril  1809.  "  "  November  1807,  was  pleafed,  for  the  reafons  afligned  therein, 
to  order,  that  "  all  the  ports  and  places  of  France  and  her  allies, 
or  of  any  other  country  at  war  with  His  Majefty,  and  all  other 
ports  or  places  in  Europe  from  which,  although  not  at  war  with 
His  Majefty,  the  Briti/b  flag  is  excluded,  and  all  ports  or  places 
in  the  colonies  belonging  to  His  Majefty's  enemies,  (hould  from 
thenceforth  be  fubject  to  the  fame  reftri&ions,  in  point  of  trade 
and  navigation,  as  if  the  fame  were  actually  blockaded  in  the  moft 
ftrict  and  rigorous  manner  and  alfo  to  prohibit  "  all  trade  in 
articles  which  are  the  produce  or  manufacture  of  the  fsid  countries 
or  colonies :  And  whereas  His  Majefty  having  been  ncverthelefs 
defirous  not  to  fubjeet  thofe  countries  which  were  in  alliance  or  in 
amity  with  His  Majefty,  to  any  greater  inconvenience  than  was 
abfolutely  infeparable  from  carrying  into  effect  His  Majefty's  juft 
determination  to  counteract  the  defigns  of  His  enemies,  did  make 
certain  exceptions  and  modifications  expreficdin  the  faid  Order  of 
the  1  ith  November,  and  in  certain  fubfequent  Orders  of  the  ajth 
of  Novcmbi  r,  declaratory  of  the  aforefaid  Order  of  the  1  ith  of 
November,  and  of  the  18th  of  December  1807,  and  the  30th  of 
March  1808. 

And  whereat  in  confequence  of  divers  events  which  have  taken 
place  fincc  the  date  of  the  firft  mentioned  Order,  affecting  the  re- 
lation between  Great  Britain  and  the  territories  of  other  powers,  it 
is  expedient  that  fundry  parts  and  provilions  of  the  faid  Orders 
(hould  be  altered  or  revoked : — 

His  Majefty  is  therefore  pleafed,  by  and  with  the  advice  of  His 
Privy  Council,  to  revoke  and  annul  the  faid  feveral  Orders,  except 
as  herein -after  exprefled  ;  and  lu  much  of  the  faid  feveral  Orders, 
except  as  aforefaid,  is  hereby  revoked  accordingly. 

And  His  Majefty  is  pleafed,  by  and  with  the  advice  of  His 
Privy  Council,  to  order,  and  it  is  hen  by  ordered,  That  all  the 
ports  and  places  as  far  north  as  the  river  Ems  inclufively,  under 
the  government  ftyling  itfelf  the  Kingdom  of  Holland,  and  all 
ports  and  places  under  the  government  of  France,  together  with 
the  colonics,  plantations,  and  fettlemcnts  in  the  pofieffion  of  thofe 
governments  refpectively  ;  and  all  ports  and  places  in  the  northern 
parts  of  Italy,  to  be  reckoned  from  the  ports  of  Orbttello  and 
Pcfaro  incluf'vely,  ftiall  continue  and  be  fubject  to  the  fame  re- 
ftrictions  in  point  of  trade  and  navigation,  without  any  exception, 
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as  if  the  fame  were  aaually  blockaded  by  His  Majefty's  naval 
forces  in  the  moll  flric\  and  rigorous  manner  j  and  that  every  vcffel 
trading  from  and  to  the  faid  countries  or  colonies,  plantations  or 
fettlements,  together  with  all  goods  and  merchandize  on  board, 
fhaJl  be  condemned  as  prize  to  the  captors. 

And  His  Majefly  is  further  pleafed  to  order,  and  it  is  hereby 
ordered,  That  this  Order  (hall  have  effec*  from  the  day  of  the 
date  thereof,  with  refpe&  to  any  (hip  together  with  its  cargo 
which  may  be  captured  fubfequent  to  fuch  day,  on  any  voyage 
which  is  and  fhall  be  rendered  legal  by  this  Order,  although  fuch 
voyage  at  the  time  of  the  commencement  of  the  fame  was  unlaw- 
ful, and  prohibited  under  the  faid  former  Orders ;  and  fuch  mips 
upon  being  brought  in  fhall  be  releafed  accordingly  ;  and  with  re- 
fpeft  to  all  fhips,  together  with  their  cargoes,  which  may  be 
captured  in  any  voyage  which  was  permitted  under  the  exceptions 
of  the  Orders  above  mentioned,  but  which  is  not  permitted  ac- 
cording to  the  provifions  of  this  Order,  His  Majefly  is  pleafed  to 
order,  and  it  is  hereby  ordered,  that  fuch  fhips  and  their  cargoes 
fhall  not  be  liable  to  condemnation,  unlefs  they  fhall  have  received 
aclual  notice  of  the  prefent  Order  before  fuch  capture  ;  or,  in  de- 
fault of  fuch  notice,  until  after  the  expiration  of  the  like  intervals 
from  the  date  of  this  Order,  as  were  allowed  for  conflruflive 
notice  in  the  Orders  of  the  25th  of  November  1807,  and  the  18th 
of  May  1808,  at  the  feveral  places  and  latitudes  therein  fpecified. 

And  the  Right  Honourable  the  Lords  Cornmiffioners  of  Hit 
Majefty's  Treafury,  His  Majefty's  Principal  Secretaries  of  State, 
the  Lords  Cornmiffioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Court  of  Vice- 
Admiralty,  are  to  give  the  necefTary  directions  herein  as  to  them 
may  refpe&ively  appertain. 

STEPH.  COTTRELL. 


APPENDIX  (C.) 

TRA1TE  de  Paix  entre  Sa  Majefte  le  Roi  de  Suede  d'une 
part,  et  Sa  Majefte  le  Roi  du  Royaume  Uni  de  la  Grande 
Bretagneet  de  l  lrelande  de  Tautre,  faitet  conclu  a  Orcbro  * 
le  18  Juillet  18 12,  et  y  ratine  le  17  A  out  et  a  Carlton 
Houfe  le  4  du  meme  mois. 
V"OUS  Charles  par  la  Grace  de  Dieu  Roi  de  Suede,  des  Goths  Treaty  of  peac« 
^  et  des  Vandales,  &c.  &c.  &c.  Hentier  de  Norvege,  Due  ^^^J* 
de  Schlefvig  Hollftein,  de  Stormarie  et  de  JDitmarfcn,  Ccmte  s^dm,™ 

[  a  2  ]  d'Olden- 
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d'Oldenbourg  et  de  Delmenhorfl,  Src.  &c.  favoir  faifoas :  Qu'ayant 
rencontre  chez  Son  Atteflc  Roy  ale  le  Prince  Regent,  au  nom  et 
de  la  part  dc  Sa  Majefte  lc  Roi  du  Royaume  Uni  de  la  Grande 
Bretagne  et  de  1'Irlande,  une  incllnatkn  reciproque  de  mettre Jin  a  la 
guerre  furotnuc  entre  not  re  Royaume  et  le  Rcxiume  Uni  ile  la  Grande 
Bretc^ne  et  de  I'lrlande,  ainfi  que  d'entrer  en  negociation  pour  la 
conclufion  d  un  Traite  de  Paix  et  d"  Amitie  entre  les  deux  Etats ; 
et  qu'ayant  nomine*  pour  cette  effet  nos  ames  et  feaux,  le  Sieur 
Laurent  Baron  d'Engeftrom,  un  des  Seigneurs  du  Royaume  de 
Suede,  Miniftre  d'Etat  et  des  Affaires  Etrangeres,  Chancelier  de 
lUniverfitic  de  Lund,  Chevalier  Commandeur  de  Nob  Ordres, 
Chevalier  de  l'Ordre  Royal  de  Charles  XIII.,  Grand  Aigle  de  la 
Legion  d'Honneur  de  France,  et  le  Sieur  Guftave  Baron  de 
Wetterftedt,  Notre  Chancelier  de  la  Cour,  Commandeur  de  Notre 
lOrdrc  de  l'Etoile  Polaire,  Un  des  dix-huit  de  l'Academie 
Suedoife ;  tout  comme  Son  Alteffe  Royale,  le  Prince  Regent, 
au  nom  et  de  la  part  de  Sa  Majefte  le  Roi  du  Royaume  Uni  de  la 
Grande  Bretagne  et  de  I'lrlande,  vient  d'y  autorifer  de  Son 
Cot£,  le  Sieur  Edvard  Thornton,  Ecuyer  ;  lefquels  ont  drefles, 
conclu,  figne,  et  fcelle  a  Orebro  lc  18  Juillet  de  laprefent  Annee 
un  Traits  de  Paix  et  d' Amitie  portant  mot  pour  mot  ce  qui  fuit. 

In  the  name  of  the  Mod  Holy  Au  nom  de  la  Tres  Sainte  et 

and  Undivided  Trinity.  Indivifible  Trinitc. 

J-JIS  majefty  the  King  of  the  gA  majefte  le  Roi  du  Royaume 

United  Kingdom  of  Great  Uni  de  la  Grande  Bretagne 

Britain  and  Ireland,  and  his  ma-  et  de  I'lrlande,  et  fa  majefte  le 

jefty  the  King  of  Sweden,  being  Roi  de  Suede,  egalement  animes 

equally  animated  with  the  defire  du  deTir  de  retablir  les  anciennes 

of  re-eftabliftiing  the  ancient  re-  relations  d'ainitie  et  de  bonne 

lations  of  fricndftiip  and  good  correfpondance  entre  les  deur 

undcrftanding  between  the  two  couronnes  et  entre  leurs  etats 

crowns,  and  between  their  re-  refpectifs,  ont  nomine*  pour  cet 

fpe&ive  ftates,  haw  named  for  effet    leurs     plenipotentiaires  ; 

this  purpofe  their  plenipoten-  e'eft  a  dire,  Son  altefle  royale  le 

tiaries  j  that  is  to  fay,  His  royal  Prince  Regent,  au  nom  et  de  la 

higlinefs  the  Prince  Regent,  in  part  de  fa  majeftd  le  Roi  du 

the  name  and  on  the  behalf  of  Royaume  Uni   de  la  Grande 

his  majclly  the  King  of  the  Bretagne  et  de  I'lrlande,  le  Sieur 

United  Kingdom  of  Great  Bri-  Edouard  Thornton,  Ecuyer  ; 

tain  and  Ireland,  Edward  Thorn-  et  fa  majefte'  le  Roi  de  Suede, 

ton  Efquire ;  and  his  majefty  le  Sieur  Laurent  Baron  d'En- 

thc  King  of  Sweden,  Lawrence  geftrbm,  un  dea  feigneurs  du 

Baron  Royaume 
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Baron  d'Engeftrbm,  one  of  the 
nobles  of  the  kingdom  of  Swe- 
den, minifter  of  (late  and  of 
foreign  affairs,  chancellor  of  the 
univerfity  of  Lund,  knight  and 
commander  of  the  orders  of  the 
King,  knight  of  the  royal  order 
of  Charles  the  thirteenth,  Grand 
Eagle  of  the  legion  of  honour 
of  France  ;  and  Guftavus  Baron 
de  Wetterftedt,  chancellor  of  the 
court,  commander  of  the  order 
of  the  Polar  Star,  one  of  the 
eighteen  members  of  the  Swedifh 
academy :  the  which  plenipoten- 
tiaries, after  having  exchanged 
their  full  powers,  drawn  up  in 
full  and  due  form,  have  agreed 
upon  the  following  articles  : 

Article  1. 
There  fhall  be  between  their 
majefties  the  King  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland,  and  the  King  of  Swe- 
den, their  heirs  and  fucceflbrs, 
and  between  their  fubje&s,  king- 
doms, and  refpective  ftates,  a 
firm,  true,  and  inviolable  peace, 
and  a  iincere  and  perfect  union 
and  friendfhip,  fo  that  from  this 
moment  every  caufe  of  mifun- 
derftanding  which  may  have  ex- 
ifted  between  them  (hall  be  re- 
garded as  entirely  ceafmg  and 
done  away. 

Article  II. 
The  relations  of  friendfhip 
and  commerce  between  the  two 
kingdoms  (hall  be  re-eftabliflied 
upon  the  footing  on  which  they 
ftood  on  the  ill  day  of  January 
179x5  and  all  the  treaties  and 

conventions 


Royaume  de  Suede,  miniftre 
d'etat  ct  des  affaires  etrangeres, 

chancelier  de  l'univerfite*  de 
Lund,  chevalier  et  commandeur 
des  ordres  du  Roi,  chevalier  de 
Pordre  royal  de  Charles  treize, 
Grand- Aigle  de  la  legion  d'hon- 
neur  de  France  ;  et  le  Sieur 
Guftave  Baron  de  Wetterftedt, 
chancelier  de  la  cour,  comman  - 
deur  de  l'ordrc  de  l'Etoile  Po- 
laire,  un  des  dix  huit  de  1'Aca- 
de*mie  Su^doife  ;  lefquels  pleni- 
potentiaires.apres  avoir  echange* 
leurs  pleinpouvoirs,  drefTej  en 
pleine  et  due  forme,  font  con- 
venus  des  articles  fuivans  : 


Article  I. 
II  y  aura  entre  leurs  majefUs, 
le  Roi  du  Royaume  Uni  de  la 
Grande  Bretagne  et  de  l'lrlande, 
et  le  Roi  de  Suede,  leurs  hen- 
tiers  et  fuccefTeurs,  et  entre 
leurs  fujets,  royaumcs,  et  etat* 
refpe&ifs,  une  ferine,  vraie,  et 
inviolable  paix,  et  une  fincere  et 
parfaite  union  et  amiti£,  de  forte 
que  des  ce  moment  tout  fujet 
de  mcsintelligence*  qui  ait  p!: 
fubfifter  entr'  elles,  fera  regard* 
comme  entierement  celTant  et 
detruit. 

Article  II. 
Les  relations  d'amitie'  et  de 
commerce  entre  les  deux  pays, 
seront  retablies  fur  le  pied  cu 
elles  etoient  au  premier  our  de 
Janvier  1791,  et  tous  les  traites 
et  les  conventions  fubfiftant  entre 

les 
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fubfifting  between  les  deux  e^ats  a  cette  epoque, 

the  two  countries  at  that  epoch  feront  regarded  comme  renou- 
ihall  be  regarded  as  renewed  and    relies  et  con  fir  me  3,  et  font  ainii, 

confirmed,  and  they  are,  by  the  par  le  present  traite,  renouvelle* 

prefent  treaty,  renewed  and  con-  et  continues. 
Armed  accordingly. 

Article  III.  Article  ILL 

If  in  rcfentment  of  the  pre-  Si  en  hain  de  la  pacification 

fent  pacification,  and  the  re-  preTente,  et  du  r&abhflement  de 

eftablimment  of  good  under-  la  bonne  correfpondance  entre 

ftanding  between  the  two  coun-  les  deux  pays,  quelque  puiflance 

tries,  any  power  whatfoever  fhall  que  ce  foit  fait  la  guerre  a  la 

make  war  upon  Sweden,  his  Suede,  fa  Vajefte*  le  Roi  du 

majefty  the  King  of  the  United  Royaurae  uni  de  la  Grande  Bre- 

Kingdom  of  Great  Britain  and  tagne  et  d'Irlande,  s'engage  de 

Ireland  engages  to  take  mea-  prendre  des  mesures  de  concert 

fures,  in  concert  with  his  majefty  avec  fa  majefty  le  Roi  de  Suede, 

the  King  of  Sweden,  for  the  pour  la  furet^  et  pour  l'indepen- 

fecurity  and  independence  of  his  dance  de  fes  e*tats. 
dates. 

Article  IV.  Article  IV. 

The  prefent  treaty  (hall  be  Le  prefent  traite*  fcra  rati  fie 

ratified  by  the  two  high  con-  par  les  deux   Hautes  Parties 

trading  parties,  and  the  ratifi-  Contra&antes,  et  les  ratifications 

cations  fliall  be  exchanged  within  en  feront  echangees  en  fix  fe- 

fix  weeks,  or  fooner,  if  poifible.  maines,ou  plut6t  fi  faire  fe  peut, 

In  faith  whereof,  we  the  un-  En  foi  de  quoi,  nous  souf- 

derfigned,  in  virtue  of  our  fignes,   en  vertu  de  nos 

full  powers,  have  figned  the  pleinpouToirs,   avons  figne* 

prefent  treaty,  and  have  le  preTent  trait6,  et  l'avons 

fixed  thereto  the  feal  of  muni  du  cachet  de  nos  armes. 


at  Orebro,  the  eigh-  Fait  a  Orebro 

teenth  day  of  the  month  of  jour  du  mois  de  Jaillet, 

July,  in  the  year  of  our  l'an  de  grace,  mil  hurt;  cent 

Lord  one  thoufand  eight  et  douze. 
hundred  and  twelve. 

The  Baron  d*  jgngeflrom.  Le  Baron  d'Engefirom. 

Edtu.Thomton.       <L'S)         Ed-w. Thornton.  <L'S-> 
(L.S.)  (L.S.) 

G.  Baron  de  Wetterjedt.  G.  Baron  de  Wetterjledt. 

(L.S.)  (L.S.) 

A  cef 
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A  ccs  caufes  nous  avons  voulus  ratifier,  approuver  et  accepter 
ce  Traite*  de  Paix  et  d'Amitte  avec  tous  fca  articles,  points  et 
claufes,  tels  qu'ils  font  inferos  ici  mot  pour  mot,  comme  par  la 
prefent  nous  le  ratifions,  approuvons  et  acceptons,  de  la  maniere 
la  plus  efficace  que  faire  fe  peut,  voulons  et  promettons  de  tenir 
et  deremplir  fincerement,  fidelement  et  loyalementce  quecontient 
et  dide  ie  dit  Traite  de  Paix  et  d'Amitie\  et  tous  fes  articles, 
points  et  claufes.  En  foi  de  quoi  nous  avons  fign6  la  prefente  de 
notre  propre  main  et  y  avons  fait  attacher  notre  Grande  Sceau 
Royal,  fait  a  notre  Chateau  d'Orebro  le  dix-feptieme  jour  d'Aout 
Tan  de  grace  mil  huit  cent  douze. 

CHARLES,  (L.S.) 
Laurent  d'ExcssTROM. 


Ratification  of  the  aforefaid  Treaty  of  Peace  by  His  Royal 
Highnefs  the  Prince  Regent  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  in  the  name  and  on  the  behalf 
of  His  Majefty. 

GEORGE  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith, 
Duke  of  Brunfwici  and  Lunenburgh,  Arch-Treafurer  and  Prince 
Elector  of  the  Holy  Roman  Empire,  &c.  To  all  and  Angular  to 
whom  thefe  prefents  (hall  come,  greeting :  Whereas  a  treaty  of 
peace,  union,  and  friendfhip,  between  His  Majefty  and  his  good 
Brother  the  King  of  Sweden,  was  concluded  and  figned  at  Orebro 
on  the  eighteenth  day  of  July  one  thoufand  eight  hundred  and 
twelve,  by  the  plenipotentiaries  of  His  Majefty  and  of  his  faid 
good  Brother,  duly  and  refpectively  authorized  for  that  purpofe  ; 
which  treaty  is  word  for  word,  as  follows : 

(Inferatur.) 

We  having  feen  and  confidcrcd  the  treaty  aforefaid,  have,  in 
the  name  and  on  the  behalf  of  His  Majefty,  approved,  ratified, 
and  confirmed  the  fame  in  all  and  every  one  of  its  articles  and 
claufes,  as  we  do  by  thefe  prefents  approve,  ratify,  accept,  and 
confirm  it,  for  His  Majefty,  his  heirs  and  fucceffors,  engaging 
and  promifing  upon  our  word,  that  we  will  fincerely  and  faith- 
fully perform  and  obferve  all  and  fingular  the  things  which  are 
contained  and  exprefled  in  the  aforefaid  treaty ;  and  we  will  never 

fuffcr 
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fuflfcr  the  fame  to  be  violated  by  any  one,  or  tranfgrefled  in  any 
manner,  as  far  as  it  lies  in  our  power.  For  the  greater  teftimony 
and  validity  of  all  which,  we  have,  in  the  name  and  on  the  behalf 
of  His  Majefty,  caufed  the  Great  Seal  of  Great  Britain  to  be 
affixed  to  thefe  prefents,  which  we  have  figned  with  our  hand. 
Given  at  our  palace  at  Carlton  Houfe*  the  fourth  day  of  Augujl  in 
the  year  of  our  Lord  one  thoufand  eight  hundred  and  twelve,  and 
of  His  Majefty's  reign  the  fifty-fecond. 

In  the  name  and  on  the  behalf  of  His  Majefty, 

GEORGE  P.R. 


I'rlnted  by  A.  Strahan,  Law-Printer  to  ITu  Majsftjr, 
Primers-Street,  Loadon. 
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efc.  &c 


MANLY,  Hansen.  a%  i«h 

1813. 

TIIS  fliip,  under  Dahifh  colours,  laden  with  a  a  licence  to  one 
cargo  of  tobacco,  cotton,  timber,  and  other  Er^ted  k?ng- 
goods,  was  captured  on  the  21ft  of  March  1813,  X*i?w 
whilft  in  the  profecution  of  a  voyage  from  Cbriftianfand  to  am 
to  Leitb.    There  was  a  licence  on  board  permitting 
the  veflel  to  bring  a  cargo  from  Cbrifiianfand  to  Dub- 
Jin,  on  condition  that  (he  mould  fail  North-about ;  but 
it  was  admitted  in  the  claim  that  me  was  fleering  for 
Leitb  at  the  time  of  capture,  and  that  it  was  intended 
to  have  delivered  her  cargo  there,  if  permiflion  could 
have  been  obtained  for  that  purpofe ;  otherwife,  that 
the  veflel  was  to  have  proceeded  with  her  cargo  to 
Dublin.    The  queftion  was,  whether  the  deviation  to 
Leitb  was  fuch  a  violation  of  the  conditions  of  the 
licence  as  would  fubjeft  the  fhip  and  cargo  to  cou- 
lation. 

roL.  v  *  Judgment* 
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Judgment. 

Sir  IV  Stott. — This  fhip  and  cargo,  both  of  them 
enemy's  property,  and  belonging  to  the  fame  perfons, 
vere  coming  with  an  undifputed  deflination  to  Leitb, 
and  »i.h  an  intention,  if  pcflible,  to  difpofe  of  the 
cargo  at  that  port,  for  fuch  I  think  is  the  fair  inter- 
pretation of  the  affidavit  of  Mr.  Morch,  the  fon  of  the 
owner  of  this  (hip  and  cargo.  He  fays,  "  that  he 
**  arrived  in  Leitb  on  the  13th  of  Oclober  laft,  from 
€i  Cbripanfand,  for  the  purpofes  of  trade  and  of 
*  attending  to  the  concerns  of  his  rather  in  Great 
««  Britain,  where  he  has  remained  ever  fince :  that 
41  he  has  had  confiderable  correfpondence  with  his 

father's  houfe,  and  with  his  brother,  Peder  Morch, 
44  who  alfo  acts  for  and  fuperintends  the  bufinefs  of 
44  his  father  refpetting  fhipments  by  the  Manly  ;  that 
44  he  was  informed  by  his  brother  that  his  father  had 
44  fome  inttntion  of  importing  cotton-wool  into  this 
44  country,  provided  fuch  goods  were  permitted  by 
**  law  to  be  imported ;  that  in  confequence  thereof 
"  he  communicated  the  circumftance  to  Meflrs.  Cor* 
44  bett,  Borthwick,  and  Co,  Merchants,  in  Leitb,  the 
44  agents  and  correfpondents  of  his  father,  who  having 
41  caufed  particular  enquiries  to  be  made  at  the  Cuftom 
41  lloufes  of  London  and  Leitb,  he  was  by  them  in- 
44  formed  that  it  was  learned  from  both  Cuftom  Houfes, 
44  that  cotton-wool  could  be  imported,  and  would 
44  be  admitted  to  entry,  coming  from  Norway,  as 
44  goods  permitted  by  law  to  be  imported  ;  that  he 
44  alfo  applied  perfonally  at  the  Cuftom  Houfe  at 
44  Leitb,  where  he  was  informed  that  cotton-wool  was 
•«  importable  as  goods  permitted  by  law,  and  under 
•*  date  of  the  23d  of  February  laft,  he  wrote  his  fa- 
«♦  thcr,  It  is  /aid  at  the  Leith  Cuftom  Houfe  that  they 

9  44  apprebtnd 
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u  apprehend  of  no  difficulty  for  the  Manly  to  retrfrn  here  The 
u  with  cotton*'  There  was  then,  it  mould  feem,  a  Mawlt- 
clear  intention  of  importing  this  cotton  into  Leith.    May  mb, 
He  fays  that,  "  as  he  was  uncertain  whether  his  father  l*ls' 
"  would  (hip  cotton,  and  as  the  other  articles  of  export 

from  Chriftianfand  would  not  find  a  good  market 
"  at  Leith,  it  was  defirable  to  get  fuch  a  licence  as 
"  would  enable  the  veflel  to  fail  for  another  port,  if 
"  neceflary."  There  can  be  no  doubt,  therefore,  that 
if  the  cargo  confided  of  cotton,  it  was  to  be  brought 
to  Leith  for  importation;  and  the  queftion  is,  whether 
a  tranfa&ion  of  this  kind  is  protected  by  the  licence. 

The  fhip  and  cargo  are  both  of  them  enemy's  pro- 
perty, and  there  is  no  propofition  more  univerfally 
admitted  than  that  an  enemy  has  no  right  to  trade  with 
the  ports  of  this  country,  except  by  a  fpecial  Permif- 
fion  of  the  Government,  and  that  he  mud  comply 
ftri&ly  with  the  conditions  under  which  that  permif- 
fion  is  granted.  No  voluntary  deviation  from  the 
courfe  pointed  out  can  be  on  any  account  tolerated, 
and  the  only  excufe  that  can  be  allowed  for  a  depar- 
ture from  the  terms  prefcribedl  is,  that  it  was  done 
under  the  preffure  of  an  irrefiftible  necefiity.  Where 
the  party  is  not  within  the  terms  of  the  licence,  the 
character  of  enemy  revives,  and  the  property  of  an 
enemy  is  fubject  to  confiscation  according  to  the  laws 
of  all  civilized  dates. 

The  licence  permits  the  veflel  to  go  to  Dublin,  fail- 
ing North-about,  and  the  fa£t  is  that  (he  was  going 
to  Leith  9  there  to  depofit  her  cargo.  Now  I  a(k, 
whether  it  is  poflible  to  apply  fuch  a  licence  to  fuch 
a  voyage.  What  is  the  duty  of  a  merchant,  refident 
in  a  hodile  country,  who  wifhes  to  trade  with  the 
ports  of  this  kingdom  ?  Why,  undoubtedly,  to  date 
to  the  Government,  in  the  molt  full  and  explicit  man* 
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ner,  the  purpofe  of  his  voyage,  and  the  place  to  which 
he  intends  to  go ;  and  it  is  then  for  His  Majefty's 
ith,    government,  being  put  in  pofleffion  of  the  plan  and 
deiign  of  the  party,  to  decide  whether  it  will  permit 
fuch  a  courfe  of  proceeding.    But  to  come  with  a  re* 
prefentation  of  one  kind,  and  to  apply  the  licence 
obtained  under  that  reprefentation  to  the  prote&ion 
of  a  tranfaclion  tqtally  different,  can  never,  as  it 
appears  to  me,  be  permitted.    Such  a  courfe  of 
proceeding   mud  of  neceffity  render  the  licence 
inoperative  for  the  purpofe  to  which  it  is  applied. 
Mr.  Morcb  applies  to  Meflrs.  Corbett,  Borlbwick, 
and  Co.  of  Leitb,  who  are  perfons  of  great  ex- 
perience in  the  trade  between  Norway  and  this 
country,  and  they  tell  him,  "  that  it  was  very  ufual 
for  mips  under  licences  to  different  ports  in  England 
4t  and  Ireland,  to  touch  at  Leith%  and  when  thought 
"  advifable,  the  cargoes  were  permitted  by  the  Board 
**  of  Cuftoms  to  be  difcharged  at  Leitb,  notwithftand- 
44  ing  another  port  being  named  in  the  licence  ;  that 
*  the  faid  Corbett,  Bortbwick,  and  Co.  therefore  re- 
44  commended  application  being  made  for  a  licence 
44  for  the  Manly,  for  Dublin,  where  deals  and  logs 
44  would  fell  to  advantage,  if  cotton  mould  not  be 
«'  fhipped,  fo  as  to  require  the  difcharge  at  Leitb,  and 
"  which  would  at  any  rate  enable  his  father  to  fend 
44  the  veffel  either  to  Dublin  or  Leitb:9  This  appears 
to  me  to  be  tantamount  to  faying  that  a  licence  for 
one  port  is  good  for  all  others,  for  I  fee  no  limitation; 
if  it  is  to  be  deemed  good  for  one  other  port,  it  tnuft 
be  equally  fo  for  every  other  port.  Leitb  has  no  pecu- 
liar privilege,  and  is  entitled  to  no  advantages  over  any 
other  place  of  trade.  If  the  parties  are  at  liberty  under 
fuch  a  lfc|nce  to  go  to  Leitb,  then  why  not  to  Newcajlle 
or  Tarrnmb,  or  indeed  to  any  other  port  of  the  United 

Kingdom  ? 
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Kingdom  ?  Is  this  the  tranfaction  difclofed  to  Govern-  Th« 
ment,  and  for  which  it  iffued  its  permiffion  and  direc-  AVLT' 
tions  ?    I  think  not.    Application  was  made  to  the    May  i«b, 
Privy  Council  to  permit  the  enemy  to  trade  with  one  ,813' 
of  the  ports  of  this  country,  and,  under  the  permiffion 
fo  obtained,  the  parties  think  proper  to  trade  with 
another,  and  a  diftant  port,  very  differently  circum- 
ftanced,  and  in  a  different  and  diftintt  part  of  the 
United  Kingdom.    To  permit  fuch  a  departure  from 
the  terms  of  the  licence,  would  be  to  throw  open  not 
one  porr  only,  but  all  the  ports  of  His  Majefly's  do- 
minions to  the  enemy.    Is  that  the  way  in  which  the 
trade  of  the  country  can  with  any  fafety  be  carried  on 
in  time  of  war  ?    It  appears  to  me  to  be  quite  incom- 
patible with  that  vigilance  and  control  which  the 
Government  is  bound  to  exercife  over  the  trade  of  the 
enemy  with  its  own  fubje&s.    A  licence  can  never 
have  any  fuch  unlimited  effect,  but  muft  be  confined 
to  the  port  for  which  it  was  efpecially  granted,  or  at 
leaft  to  one  nearly  allied  and  contiguous  to  it.    If  the 
parties  want  further  liberty,  they  mould  fo  (late  it  in 
their  petition  to'  the  Privy  Council ;  as,  in  the  prefent 
cafe,  they  ought  to  have  applied  for  a  licence  to 
Dublin,  with  permiffion  to  touch  at  Leitb ;  and  when 
once  the  fhip  had  arrived  in  that  port,  a  further  appli- 
cation might  have  been  made  for  leave  to  land  the  cargo 
there,  which  would  probably,  as  in  other  cafes,  have 
been  granted.    I  think  it  is  impoffible  to  fay  that  the 
prefent  tranfa&ion  is  not  a  different  one  from  that  for 
which  the  licence  was  granted.    The  licence  is  to  go 
to  Dublin,  and  the  (hip  is  taken  on  a  voyage  to  Leitb9 
without  any  intention  of  going  to  Dublin  at  all,  unlefs 
permiffion  to  unload  at  Leitb  is  refufed.    The  tranf* 
therefore  is  different  from  that  which  was 
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reprefenrcd  to  Government,  and  for  the  protection  of 
which  it  iflued  its  fiat*  The  prefent  cafe  appears  to 
me  to  bear  no  analogy  to  the  cafes*  wl  ich  have  been 
cited.  Thofe  were  cafes  of  fhips  coming  to  this 
country  under  the  wifti,  rather  than  the  intention,  of 
the  owners  that  they  mould  proceed  further,  and  which 
were  acling  in  conformity  to  the  terms  of  their  licences, 
and  were  in  the  permitted  branch  of  their  voyage  at 
the  time  when  they  were  captured.  Such  was  the 
cafe  of  the  Henrietta,  and  the  others  which  have  been 
mentioned.  But  here  the  circumllances  are  altogether 
different :  here  is  fo  entire  a  deviation^both  as  to  port 
and  courfe,  that  I  do  not  think  it  is  in  the  power  of 
this  Court  to  carry  the  conftruction  of  the  licence  to 
the  extent  that  is  prayed.  I  do  not  fay  that  there  is 
any  mala  fidei  in  thefe  parties  ;  but  there  is  a  ft  range 
mifconception  or  mifconftru&ion  of  the  information, 
which  1  mould  not  have  expected  from  ftich  a  fource. 
How  fuch  a  notion  could  have  entered  the  minds  of 
gentlemen  of  commercial  experience,  is  not  diftinctly 
explained.  But  whether  the  miftake  has  arifen  from 
the  ignorance  of  the  perfon  giving  the  information,  or 
the  mifapprehenfion  of  the  petfon  receiving  it,  the 
event  mutt  dill  be  the  fame.  The  Court  cannot  divefi 
the  captor  of  a  right  which  he  has  acquired  by  the  de- 
tention of  a  (hip  lb  denuded  of  all  protection  from  the 
licence  under  which  Ihe  is  claimed.  Where  the  parties 
have  been  acting  under  honeft  but  erroneous  impref- 


*  Henrietta,  Torhiornfen — Edzuardf,  363  ;  Emma,  Malgretn-^ 
ibid,  $16  ;  Gute  Het/fz/)t—\6\h  June  i$iz  :  in  this  laft  caf>*,  the 
fliij>  wm  p  rmitted  by  the  licence  to  touch  at  Leitb  for  convoy, 
W  went  with  ihe  inter.tioo  of  landing  the  cargo  there,  if  pcrmif- 
fion  could  be  obtained. 

4     .  .  ,  fions, 
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fions,  one  may  feel  a  repugnance  to  follow  up  their  j^Th,T 
miftakes  with  confequences  fo  detrimental  to  them,  ' 
as  the  confifcation  of  their  property.   But  though  they  M^ttvh* 
may  have  been  intentionally,  Hill  they  may  not  have  5 
been  legally,  innocent.  The  only  question  which  the 
Court  has  to  decide,  is,  whether  this  (hip,  belonging 
to  an  enemy,  is  protected  by  the  licence  which  (he 
had  on  board,  and  I  am  of  opinion  that  flie  is  not. 
The  licence  is  to  Dublin,  North-about,  and  the  fliip 
was  going  to  Leitb,  a  place  not  named  in  the  licence, 
or  connected  with  that  which  is  named,  and  to  be 
reached  by  a  courfe  totally  different  from  that  in- 
dicated.   I  feci  myfelf  therefore  under  the  necellity  of 
pronouncing  a  fentence  of  condemnation. 


DEMARARA  and  its  Dependencies.  JVfX"th' 
HPHIS  was  a  queftion  refpe&ing  certain  Slaves,  which  wherMhfrei* 

JL  1  t>  ,  n      /    r.  #        no  pnfitive  Regu- 

were  taken  at  Demarara,  on  the  21  It  of  September  uum  o-ivum- 
1803,  wnen  that  colony  and  its  dependencies,  with  d^£n^'J^ai 
the  arfenals,  forts,  and  batteries,  furrendered  to  His  ;^'^'e'"d 
Majefly's  land  and  fea  forces,  under  the  command  of  Li  under  th!T 
General  Gr infield  and  Commodore  Hood.    The  ordi-  7\\!IaI\* 
nance,  arms,  artillery,  and  flores,  were  long  fince  ci^^»Mctw 
condemned  as  prize.    The  captors  now  prayed  con- 
demnation of  three  hundred  and  ninety-nine  flaves, 
one  hundred  and  ninety-nine  of  whom  were  employed 
in  the  public  works  of  the  colony,  and  the  other  two 
hundred  attached  to  the  Louijberg  eftate,  which  had 
formerly  been  the  property  ot  the  Prince  of  Orange, 
but  was  afterwards  confifcated  by  the  Dutch  govern- 
meat, 

:  s  4  Judgment. 
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May  ltth, 


lay  12 


demaiaea  Judgment. 

Sir  FT.  Scott,— In  this  cafe  the  Court  is  called  upon 
to  decide  refpeding  certain  flaves  taken  at  the  Dutch 
fettlement  of  Demarara.  The  flaves  are  in  number 
three  hundred  and  ninety-nine,  of  whom,  two  hundred 
are  no  longer  the  fubjed  of  conteft,  but  are  now  ad- 
mitted to  have  belonged  to  the  eftate  on  which  they 
were  employed  as  gleba  afcriptitii :  they  were  attached 
to  the  foil  as  part  and  parcel  of  the  realty,  and  upon 
that  account,  the  queftion,  with  refped  to  them,  has 
very  properly  been  given  up  by  the  captors. 

The  attention  of  the  Court  has  however  been  called 
to  the  cafe  of  the  one  hundred  and  ninety-nine  flaves, 
who  were  employed  by  the  Dutch  government  upon 
y  the  public  works  in  the  military  arfenals  of  the  fettle- 

ment. 

The  firft  queftion  is,  whether  flaves  are  at  all 
4jG.j.&7».C3.  given  to  the  captors  by  the  Prize  Ad,  i.e.  whether 
they  pafs  by  the  words  "  (lores  of  war,  goods, 

merchandize,  or  treafure,"  which,  by  the  third 
fedion  of  the  ftatute,  are  to  be  deemed  prize, 
and  to  be  apportioned  by  His  Majefty  between  the 
army  and  navy,  when  ading  in  conjunction.  Now 
the  fad  is,  that  flaves  have  generally  been  confidered 
as.  pcrfonal  property.  The  word  mancifia,  as  it  has 
been  well  obferved,  fignifies  qua  manu  capiuntur. 
This  is  unqueftionably  the  meaning  of  the  word  ac- 
cording to  the  civil  law.  In  our  Wefl  India  colonies 
where  flavery  is  continued,  and  is  likely  to  continue 
longer  than  in  any  of  the  countries  of  Europe,  flaves 
have  been  for  fome  purpofes  confidered  as  real  pro- 
perry  ;  but  I  apprehend  that,  where  the  contrary  is 
not  (hewn,  the  general  charader  and  defcription  of 
them  is,  that  they  are  ferfonal  property,  and  I  fee  no 

reafon 
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reafon  in  the  prcfent  cafe  for  faying  that  they  are  not  deua*a*a 
-within  the  general  rule,  and  confequently  that  they  Dependencies 
are  not  to  be  confidered  as  "  goods  or  merchandize.' '   ' 

Ma  u  I  lth« 

They  are  liable  to  be  transferred  by  purchafe  and  fale,  1813. 
and  although  the  owner  may  choofe  to  employ  them 
on  his  own  works  inftead  of  transferring  them  for  a 
valuable  confideration,  they  are  not,  I  apprehend,  the 
lefs  "  goods  and  merchandize'*  on  that  account. 
The  very  fame  obfervation  applies  to  all  other  cafes  of 
perfonal  property,  for  all  fuch  property,  if  faleable,  is 
merchandize,  although  the  perfon  in  pofleflion  may 
not  be  a  merchant  or  mean  to  difpofe  of  it  by  fale. 

In  what  light  are  thefe  particular  flaves,  employed 
in  the  military  arfenals  of  the  colony,  to  be  viewed  ? 
Are  they  to  be  confidered  as  gJeba  afcriptitii  attached 
indiffolubly  to  the  public  works,  or  were  they  liable  to 
be  fold  feparate  and  diftinci,  whenever  the  Dutch  go* 
vernment  might  have  thought  fit  fo  to  difpofe  of  them  ? 
Upon  this  fubjed  the  Court  is  left  pretty  much  in  the 
dark;  but,  as  I  before  obferved,  flaves  are,  generally 
f peaking,  to  be  deemed  perfonal  property,  and  it  is  only 
by  virtue  of  pohtive  regulation  that  they  are  taken  out 
of  that  description  of  property,  and  are  otherwife  to  be 
confidered.  There  is  nothing  in  the  evi&ence  now 
before  me  to  mew  that  any  a&  has  been  done  refpecling 
thefe  (laves  to  produce  a  departure  from  their  original 
character.  When  the  Dutch  Government  took  pof- 
feflion  of  the  Louijherg  eftate,  it  is  to  be  prefumed  that 
It  did  fo  exactly  m  the  fame  manner  that  an  individual 
•would  have  done  ;  but  not  fo  with  refpecT:  to  the  public 
arfenal,  for  that  is  a  fpecies  of  property  differing  very 
materially  from  an  eftate  in  land,  and  inflituted  for 
very  different  purpofes.  Non  conftat  that  rules  relating 
to  private  farms  fcould  be  applicable  to  public  arfenals. 

It 
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It  is  probable  that  (laves  are  connected  by  much  flighter 
ties  to  the  one  than  to  the  other.  The  general  rule 
muft  prevail,  unlefs  fome  ground  of  exception  be 
J*3ij?h'  mewn«  Stabitur  prafumptioni,  unlefs  fome  reafon  to 
the  contrary  be  adduced.  In  this  cafe  I  fee  nothing  of 
the  kind  made  out  in  evidence,  and  therefore  I  pro* 
nounce  thefe  Haves,  which  were  employed  in  the 
public  arfenals  of  the  enemy,  to  be  good  and  lawful 
prize  to  the  captors. 


June  4<J,  1813.  FREDERICK,  Bodom,  Matter. 

■ 

Alien  enemies  ^HIS  was  a  fuit  for  wages  brought  by  three  of  the 
™Jm«  thu*  mariners  who  had  aflifted  in  navigating  this  veffel, 
™/e.° «™d  on  wn'cn>  though  difguifed  as  American,  was  in  reality* 
cwm^und!?  Britijb  property,  from  London  to  St.  Peterjburgb  and 
JnTpSedion'of  back,  under  the  protection  of  a  Britijh  licence.  An 
appearance  was  given  under  proteft,  firft  for  the  owner, 
and  afterwards,  upon  his  becoming  bankrupt,  for  the 
bail,  and  the  demand  of  the  mariners  was  refilled  on 
the  ground  that  they  had,  by  the  fubfequent  interven- 
tion of  hoftilities  with  America,  become  alien  enemies, 
and  were  therefore  incapable  of  fuing  in  the  Courts  of 
this  country. 

In  fupport  of  the  proteft,  Lufhingion  contended  that 
thefe  men,  by  their  own  description  of  themfelves  as 
Americans,  and  confequently  alien  enemies,  were,  in* 
capable  of  fuing  for  the  benefit  and  Protection  of  the 
laws  of  this  country.  That  it  was  equally  clear  they 
could  derive  no  privilege  from,  the  licence,  becaufe 
That  was  granted  long  before  the  war  with  America : 

took, 
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took  place  ;  and  that  it  could  not  be  fuppofcd  the  Th« 

Britijh  government  meant  to  extend  the  Protection  of   j_ 

the  licence  fo  far  as  to  enable  them  to  become  fuitors  *.»ie.*i,  1813, 
in  a  Britijh  court  of  juftice,  after  hoftilities  had  actually 
commenced  between  Great  Britain  and  iheir  own 
Country,  Brandon  v.  Nejbit,  (6  T.  R.  23.)  Briflow 
v.  Tower  1  (ibid.  35.)  Kenftngton  v.  Inglis,  (8  Eajl,  290.) 
Conway  v.  Gray,  (10  Ea/t,  536.) 

For  the  Mariners,  Swabey. — The  wages  were  earned 
and  the  fuit  commenced  when  the  parties  were  alien 
friends,  and  not  enemies  ;  and  the  men  having  acted 
under  the  faith  of  a  Britijh  licence  and  faithfully  dif- 
charged  their  dury  towards  the  owner,  are  entitled  to  re- 
ceive their  ilipulated  reward.  The  protedion  of  thefe* 
men,  in  the  event  of  hoftilities,  mull  have  been  in  the 
contemplation  of  the  Britijh  Government,  fuice  the 
terms  of  the  licence  authorife  the  mafter  to  depart  with 
his  crew  to  any,  even  a  hoftile  port,  provided  it  is  not 
in  a  ftate  of  blockade.  The  licence,  permitting  the  men 
to  fail  on  this  voyage,  necefiarily  implies,  a  licence  to 
fue  for  the  wages  earned  on  the  voyage.  Sparenburgh 
v.  Banatyne,  (ift  Bof.  and  PuL  164.)  Wells  \- Wil- 
liams y  (ift  Lord  Raymond,  282.)  Ufparica  v.  Noble, 
(13  Ea/i9  332.)  Vrow  Mina>  Behrens,  (page  234.) 

- 

Judgment. 

Sir  IV.  Scott.— I  am  by  no  means  inclined  to  fuftain 
the  objection  which  has  been  taken  on  the  part  of  the 
owner,  who  has  derived  great  advantage  from  the 
labour  of  thefe  men,  and  now,  aqainft  all  juftice  and 
confeience,  refufes  to  pay  them  the  (tipulated  reward 
for  their  fervices. 

"What  are  the  facts  of  the  cafe?  Why,  that  this 
veflel,  failing. under  American  colours,  but  known  by 

all 
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FkJ^ick       *C  P2"**68  concerned  to  be  in  reality  Britijb  property, 
DE*       was  navigated  by  thefe  men  to  St.  Peterfburgb,  and 

-w*i,  i8ij.  back  again  to  this  country,  under  the  protection  of  a 
Britijb  licence.    Being  difguifed  as  an  American  (hip, 
it  became  neceffary  that  (he  (hould  be  manned  by  a 
crew  entitled  in  appearance  at  lead  to  an  American 
character,  and  for  that  purpofe  the  parties  now  before 
the  Court  were  engaged  by  the  owner.    It  does  not 
appear  with  certainty  that  they  are  American  citizens 
cither  by  certificate  or  nativity :  it  is  true  that  they 
defcribe  themfelves  as  fuch,  but  that  may  have  been 
a  mere  pretence,  and  the  American  character  may 
have  been  aflumed  by  them  for  the  purpofe  of  more 
effectually  difguifing  that  of  the  (hip.    If  they  have 
even  been  admitted  citizens  of  America,  of  which  fact 
there  is  no  proof  before  the  Court,  they  may  ftill  be 
Eriti/b-bom  fubjects*    Is  it  for  the  owner,  wi filing  ta 
drefs  up  his  (hip  as  an  American,  to  hire  thefe  perfons, 
fuppofed  to  be  Americans,  and  then  to  take  advantage 
of  their  national  character  for  the  purpofe  of  refitting 
the  payment  of  their  juft  demands  ?   Is  it  for  him, 
having  availed  himfelf  of  their  fervices,  to  turn  round 
u}K>n  them  and  fay,  you  are  Americans  and  enemies, 
and  as  fuch  not  permitted  to  fue  in  the  courts  of  this 
kingdom,  and  therefore  I  will  withhold  from  you  the 
reward  to  which  you  are  fo  juftly  entitled  ?    I  do  not 
think  it  is  competent  to  him  to  aver  their  American 
character  for  the  purpofe  of  refi fling  the  payment  of 
their  wages,  after  he  has  himfelf  obtained  from 
Government  permiflion  to  difguife  his  (hip  as  American; 
and  the  protection  is  dill  further  continued,  by  per- 
mitting the  (hip  to  proceed  to  any  hoftile  port  not 
blockaded.   The  oppofition  of  the  owner  is  manifeflly 
unjuft,  and  it  would  be  contrary  to  ail  equity  to 
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fuffer  him  to  aver  againft  the  rights  of  thefe  per-  The 

ions  fo  acquired.    I  (hall  therefore  overrule  the  'F**P,RICK'| 

proteft  with  cofts,  and  aflign  the  parties  to  appear  June  ad,  i8zj. 
abfolutely. 


DRIE  VRIENDEN,  Cassens,  J^4dtl8x3. 

r  J^HIS  was  the  cafe  of  a  Prujfian  (hip  laden  with  a  £  neutral  ^ 
a  cargo  of  fait*  and  captured  on  the  nth  of  blockade? port* 
May  1813,  whilft  in  the  profecution  of  a  voyage  from  iTmtXeof 
£/.  Martin's  in  the  Ifle  of  Rb'e,  to  Pillau  in  Pr^j.  J^^X- 
The  veflel  had  failed  under  a  Britijh  licence  to  Rochelle.  pi**^™ 

the  enemy  and 

and  had  there  taken  on  board  a  cargo  of  wine,  brandy,  the  country  to 
and  fruit,  with  which  (he  was  to  have  proceeded  to  belong 


is  not 


London;  but  having  been  prevented  by  unavoidable  ^°h^m" 
accidents  from  failing  before  the  expiration  of  the  ^n  with  a 
licence,  the  cargo  was  re-landed,  and  the  imp  pro-  regulations  of 
ceeded  in  ballaft  to  St.  Martin's.    The  matter  dated  permit  Tdq ar- 
that  he  failed  from  St.  Martins  on  the  prefent  voyage,  turem 
in  confequence  of  a  rumour  that  hoftilities  were  about 
to  take  place  between  Prujfta  and  France,  and  that  he 
took  the  fait  on  board  in  order  to  obtain  a  clearance, 
not  being  permitted  to  fail  from  a  French  port  in 
ballaft. 

For  the  Captors. — The  King's  Advocate  and  Daubeney 
contended  for  condemnation  on  the  ground  of  breach 
of  blockade. 


For  the  Claimant.— Jenner  and  Lujhington  argued, 
that  the  entrance  of  this  (hip  into  a  blockaded  port  of 

France 


* 
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The       France  was  perfectly  legal  under  the  protection  of  the 


June  id,  1813. 


vmtNDi.N.  BritifJ)  licence ;  that  fhe  was  engaged  in  the  commerce 
of  this  country,  and  that  fhe  would  actually  have 
brought  a  cargo  to  the  port  of  London  in  conformity 
to  the  terms  of  her  licence,  if  unavoidable  accidents 
had  not  intervened.  That  the  conduct  of  the  matter, 
in  withdrawing  the  veflel  from  the  port  of  the  enemy, 
in  which  fhe  mutt  have  become  fubjecr,  to  confifcation, 
was  not  only  juttifiable  but  laudable.  That  he  was 
compelled  by  the  French  regulations  to  take  fome 
cargo  on  board,  and  was  to  be  excufed  on  the  ground 
of  neceffity. 

In  reply,  it  was  faid  that  this  could  not  be  con- 
fidered  as  a  mere  withdrawing  the  fhip  from  French 
confifcation — that  the  parties  had,  by  the  act  of  taking 
a  cargo  on  board,  lent  themfelves  to  the  commerce 
of  tiie  enemy,  and  were  therefore  not  entitled  to 
any  favor. 

Court. — I  (hall  reftore  the  (hip— the  cargo  mud  of 
courfe  be  condemned,  though  put  on  board  againft 
the  will  of  the  matter*. 


*  But  the  danger  of  feizure  and  confifcation  by  the  enemy  muft 
he  immediate  and  prefltng.  That  the  mere  apprchenfion  of  poffible 
and  remote  danger  will  not  juftify  partie«  in  bringiog  a  cargo  out 
of  a  blockaded  port,  appear*  from  the  decifion  of  the  Court  in  the 
cafe  of  the  Wajfer  Hunjt,  Lorentxen. 

That  was  the  cafe  of  a  Danijb  (hip,  with  a  cargo  of  colonial 
produce,  captured  on  a  voyage  from  Kiel  to  Wifmar.  The  goods 
belonged  to  j4me*iif!tt  citizens,  and  had  been  brought  in  the  firft 
inftance  from  New  York  to  Kiel,  where  they  were  re-fliipped  and 
forwarded  on  the  prefent  voyage  to  Wifmar,  on  account  of  an 
alarm  aflerted  to  have  prevailed  at  Kiel,  that  the  French  were  about 
to  fci/e  and  confiscate  all  the  colonial  produce  that  might  be  found 
in  that  port. 

Judgment. 
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Judgment.  Th« 
A*  thefe  goods  were  going  on  a  voyage  from  Kiel  to  Wifmar^  vriknden, 
they  muft  be  fuppofed  to  be  going  for  the  general  purpefes  of 


trade  at  the  port  to  which  they  were  deftined,  and,  confequcntly,  junt  ad,  181^ 
they  fall  within  the  operation  of  the  order  of  the  7th  of  January    oa6ber  28th, 
1807.  A  party  can  never  be  permitted  to  aver,  that  he  is  fending  1810. 
thcra  thither  with  any  other  view  than  the  difpofal  of  them  in  the 
common  courfe  of  mercantile  tranfactiobs  ;  but  it  has  been  urged 
that  here  are  circumftances  Hated  in  the  at  te  ft  at  ion  of  Mr*  Smith* 
which  mew  that  there  was  no  final  importation  at  Kiel;  and  that 
under  the  peculiar  circumftances  of  the  cafe,  thefe  goods  are  to  be 
confidered  as  proceeding  to  Wifmar  on  a  continuous  voyage  from, 
New  Tori.  Mr  Smiib,  in  his  affidavit,  Hates  that  thefe  goods  were 
imported  into  Kiel  in  the  month  of  June  lad,  and  that  he  caufed 
them  to  be  relhipped  and  fent  on  to  Wifmar*  Now,  this  I  think,  but 
ill  fupports  the  aflcrtion  of  a  continuous  voyage  from  New  Tori 
to  Wifmar.    The  affidavit  fets  out  witli  declaring  that  thefe  goods" 
were  imported  into  Kiel,  and  therefore  negatives  the  fuggeftion 
that  there  was  originally  an  intention  to  fend  them  forward.  It 
has  been  argued  that  there  is  nothing  to  (hew  that  the  duties  were 
paid  at  Kit  I*  or  that  there  was  any  intention  of  felling  the  goods  at 
that  place ;  but  although  it  is  not  fiiewn  that  the  duties  were  paid, 
the  fact  of  payment  is  not  denied,  and  if  the  goods  were  landed, 
the  unavoidable  prefumption  is,  that  the  duties  were  paid  as  in 
other  cafes  of  importation,  and  this  prefumption  is  the  ftronger, 
as  there  was  at  the  time  no  intention  of  fending  them  on  to  Wif 
mar.    That  the  goods  were  afterwards  exported,  does  not  make  it 
lefs  an  importation.    It  is  not  to  be  fuppofed  that  all  the  goods 
landed  at  Kiel  are  in  all  cafes  confumed  there.    The  queftion  then 
comes  to  this,  Whether  the  goods  can  be  protected  on  the  voyage 
from  Kiel  to  Wifmar  by  the  circumftances  which  the  party  has 
ftatcd.    Now,  what  are  thefe  circumftances  ?   Firft,  that  "  the 
"  goods  are  bond  fide  American  property  j"  why  that  can  impart 
no  protection  to  them,  if  they  were  captured  cn  an  illegal  voyage  : 
then,  that  they  were  removed  from  apprehenfion  of  Frtnch  invafion. 
Mr.  Smith  fays,  "  That  the  only  reafon  of  his  moving  the  faid 
goods  from  Kiel  to  Wifmar  aforefaid,  was  the  deponent's  great 
apprehenfion,  from  the  French  afTembling  fuch  a  number  of 
troops  in  this  quarter,  that  it  was  their  ferious  intention  to  enter 
Hol/lein  and  feize  all  American  property  and  colonial  produce,  as 
"  they  had  done  in  Spain  and  Holland:'  Will  political  and  remote 
fpeculations  of  this  kind  give  the  parties  a  right  to  violate  the 
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The  Orders  in  Council  ?  If  thefe  apprehenfions,  fo  entertained  and  fo 
extended  to  remote  confequences,  are  to  authorize  the  violation  of 
kundkm.  ^  blockade,  one  does  not  fee  how  any  blockade  is  to  be  fupported. 
June  ad,  1813.  T^*1*  wa*  110  ac^ua^  perfecution  in  the  cafe ;  but  the  party  fmeut 
danger  at  a  diftance,  and  fatisfies  himfelf  that  the  French  army  was 
aflembled  for  no  other  purpofe  than  to  feize  American  property. 
But  fuppofe  his  apprehenfions  were  well  founded,  would  that  jus- 
tify his  violating  the  rights  of  another  country  ?  Certainly  not. 
He  is  to  rely  on  his  neutrality,  and  to  look  to  his  own  Govern* 
merit  for  protection.  That  the  French  in  this  apprehended  march, 
this  creature  of  his  own  imagination,  might  hqve  been  guilty  of 
exceffes,  can  give  him  no  right  to  move  afide  the  Britj/b  Order 
in  Council.  Then  it  hat  been  faid  that  he  acted  without  orders 
from  the  American  owners,  and  that  they  had  no  intention  of  in- 
vading the  rights  of  this  country.  But  the  Brittfb  orders  are 
violated*  and  you  cannot  diftinguifh  the  intention  from  the  fact. 
It  is  done  hy  them  if  it  is  done  by  htm,  for  nothing  can  be  more 
certain  than  that  the  aft  of  the  agent  is  the  aft  of  the  principal. 
It  is  a  trading  for  which  the  Britijh  Orders  in  Council  fubjed  the 
property  to  confiscation,  and  as  the  excufes  fet  up  furnifh  no- 
ground  whatever  for  exemption,  I  muft  pronounce  this  (hip  and 
cargo  fubjeft  to  condemnation. 
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LA  YS ABEL,  Bozo*  February  ajth, 

181a. 

'TPHIS  was  a  cafe  of  a  Spanijh  (hip,  which,  in  the  The  matter  h* 
profecution  of  a  voyage  from  Alicant  to  London*  Ae^tVthe  <hj 
with  a  cargo  of  wool  and  cocoa,  met  with  fevere  gales  fjS^JSrf 
of  wind,  and  was  obliged  to  put  into  the  port  of  JeJjjnJJJuntry 
Corunna  to  repair  the  damage  flie  had  fuftained.    The  owners  refidc, 
mailer,  being  in  want  of  money  to  defray  the  charges.  ^T^m** haf 
of  repairing  the  veffel,  and  having  unfuccefsfuly  tried  JShJJJ*^^ 
other  means  to  obtain  it,  applied  to  Don  Juan  Bamp- 
tlfla  De  Lanagoiti,  of  Corunna,  his  Catholic  Majefty's 
conful  at  that  place,  who  fupplied  him  from  time  to 
time  with  different  fums  to  the  amount  of  169,889 
rials  of  Vellon,  which,  it  was  flated,  the  mafter  endea- 
voured to  find  the  means  of  repaying,  by  renewing  his 
applications  for  money  to  other  perfons  at  Corunna ; 
but,  proving  again  unfuccefsful,  he  granted  a  bot- 
tomree-bond, dated  10th  May,  181 1,  to  Lanagoili, 
for  the  money  advanced  by  him,  at  the  rate  of  45  per 
cent,  for  one  year,  upon  the  (hip,  her  freight,  tackle, 
apparel,  and  furniture.    The  fhip  failed  from  Corunna 
in  May,  and  arrived  in  the  pon  of  London  with  her 
cargo  on  the  18th  of  June.    The  validity  of  the  bond 
was  now  contefted. 


Judgment. 

Sir  W.  Scott. — This  bond  is  given  for  a  fum  of 
money  aflerted  to  have  been  advanced  tor  the  repairs 
pf  the  fhip,  and  the  fecurity  of  the  cargo.  What  the 
matter  dates  in  his  affidavit  is  this,  that  being  on  a 
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voyage  from  Alicant  to  London,  the  (hip  received  da- 
^  mage  and  was  obliged  to  put  into  Corunnu,  and  that 
iSu.  after  trying  other  means  to  procure  money,  he  at 
length  applied  to  Don  Juan  Bamptifta  Lanagoiti,  his 
Catholic  Majefty's  conful  there,  (which,  if  the  autho- 
rity of  conful  were  neceffary,  the  Court  would  hold  to 
be  fufficient)  for  the  neceffary  advances  for  the  ufe  of 
the  (hip  and  cargo,  and  that  Lanagoiti  at  his  earned 
and  urgent  requefl:  granted  him  what  he  ftood  in  need 
of.  The  money  therefore  was  moft  certainly  ad« 
vanced  for  the  neceffity  of  the  (hip  and  cargo  in  a  place 
where  the  matter  was  unknown,  and  without  credit. 

Now,  what  are  the  grounds  on  which  the  validity  of 
this  bond  are  contefted  ?  Why,  in  the  firft  place  it  is 
faid,  that  the  mailer  has  no  right  to  hypothecate  his 
(hip  and  cargo  except  in  a  foreign  country,  and  that  the 
prefent  tranfaclion  took  place  within  the  limits  of  the 
kingdom  in  which  the  owners  refided :  But  it  was  not 
in  the  fame  province  of  that  diftra&ed  kingdom  that  the 
tranfaction  took  place,  nor  could  the  mafter  under  the 
circumftances  in  which  he  was  placed  have  applied  to  his 
owners  for  affiftance.  If  indeed  he  had  had  an  oppor- 
tunity of  correfponding  with  the  owners,  it  would  have 
been  his  duty  fo  to  have  done,  and  I  (hould  under  fuch 
circumftances,  have  held  him  not  to  have  been  in 
that  (late  of  extreme  neceffity  in  which  alone  the  law 
allows  to  the  mafter  the  power  of  hypothecation.  It  is 
true  that  it  is  ufually  required  as  a  condition  neceffary 
to  the  validity  of  bonds  of  this  kind,  that  they  (hould 
be  executed  in  a  foreign  port;  but  the  law  does  not  look 
to  the  mere  locality  of  the  tranfa&xon.  The  validity 
or  invalidity  of  the  bond  does  not  red  on  that  circum- 
ftance  only,  but  upon  the  extreme  difficulty  of  commu- 
nication 
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fckation  between  the  mailer  and  his  owners.    Occa-  La 
fions  may  arife  in  which  the  different  ports  of  the  fame 
kingdom  may  be  as  much  feparated,  and  cut  off  from 
all  communication  with  each  other,  as  if  they  were 
fituated  in  the  mod  diftant  ports  of  the  globe,  and 
fuch  was  the  cafe  with  refpeft  to  the  different  ports  of 
Sj>ain  at  the  time  when  this  tranfac"lion  took  place. 
The  difficulty  of  communication  was  in  fad  greater 
than  if  the  (hip  had  been  in  a  foreign  port,  for  the  in- 
terruption of  correfpondence  between  the  different 
parts  of  Spain  was  as  far  as  poffible  complete,  and  if 
the  policy  of  the  law  in  allowing  this  authority  to  the 
mailer  to  hypothecate  his  fhip  and  cargo  is  founded  on 
the  extreme  difficulty  of  communication  with  his  owners, 
there  is  no  reafon  for  faying  that  there  was  not  abund- 
ance of  difficulty  to  authorize  him  to  do  fo  in  the  pre- 
fent  inflance.    In  the  condition  in  which  Spain  then 
flood,  it  is  but  equitable  to  apply  to  the  different  ports 
of  that  kingdom,  the  fame  confiderations  that  are 
ufuaily  applied  to  feparate  and  diftind  kingdoms,  and 
I  am  therefore  of  opinion,  that  the  bond  is  not  to  be 
deemed  invalid  upon  this  ground. 

Nor  do  I  think  that  the  bond  is  to  be  confidered 
void,  becaufe  the  matter  did  not  communicate  with 
the  confignee  in  London.  It  is  not  an  obligation  of  uni- 
verfal  neceffity,  fubjeft  to  no  exception,  at  leail  I  am  not 
aware  that  it  has  been  ever  foheld,  that  the  mailer  mould 
lend  to  the  confignee  of  the  cargo,  and  take  his  direc- 
tion as  to  the  fteps  he  fhould  purfue.  He  was  in  a  fo- 
reign port  at  a  diltance  from  the  confignee,  and  an  appli- 
cation to  him  mull  at  fuch  a  crifis  as  this  was  have  occa* 
fioned  great  delay  and  inconvenience,  without  perhaps 
being  productive  of  any  advantage.   There  is  no  proof 
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La  y»abel.  .n  t^js  czfe  tjia(;  t^e  mafter  <jid  not  aQUally  apply  to 

Felruery  25th,  the  confignee  for  his  afliftance.  He  fays  that  be  tried 
x8,a*  ether  means  to  obtain  the  money  before  he  applied  to 
Lanagoiti,  and  it  is  not  impoffible  that  an  application 
to  the  confignee  might  be  amongfl  the  means  by  which 
he  attempted  to  extricate  himfelf  from  his  difficulties. 
Neither  is  the  validity  of  the  bond  affected  by  the  cir- 
cumftance,  that  the  money  was  advanced  before  the 
bond  was  given,  for  it  is  not  neceffary  to  the  validity 
of  bonds  of  this  kind,  that  they  mould  be  entered  into 
at  the  prccife  time  when  the  loan  takes  place ;  it  is 
fufficient  that  it  was  the  underftanding  of  the  parties  at 
the  time  that  the  money  mould  be  fecured  by  means  of 
bottomree,  and  then  it  is  of  no  confequence  whether 
the  money  was  advanced  at  once,  and  the  bond  im- 
mediately entered  into,  or  whether  the  matter  received 
it  from  time  to  time  in  different  fums,  and  then  gave  a 
bond  for  the  whole  amount.  It  is  faid,  however,  that 
it  could  not  have  been  in  the  contemplation  of  the 
parties  in  this  cafe  that  the  money  was  to  be  advanced 
upon  bottomree,  mice  the  mailer  would  not  in  that  cafe 
have  endeavoured,  as  he  ftates  himfelf,  that  he  did,  to 
have  borrowed  money  from  other  perfons  for  the  repay- 
ment of  the  fum  he  had  received  from  LanagoiU.  But 
the  money  was  certainly  advanced  on  the  faith,  that 
fome  good  fecurity  would  be  given.  The  party  who  lent 
the  money  had  a  right  by  the  maritime  law  to  detain  this 
(hip  and  cargo  till  the  debt  was  repaid,  and  it  is  only 
by  the  means  of  this  bond  that  the  owners  have  had  the 
benefit  of  the  liberation  of  their  property.  It  is  laid 
that  the  owners  have  not  acquired  the  fame  profit  they 
would  have  done,  if  the  bond  had  not  been  entered 
into;  but  that  is  a  circumftance  which  can  have  no 
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weight  with  the  Court  in  the  decifion  of  this  queflion.  La  yiabk. 
Wherever  there  is  a  neceffity  for  borrowing  money  February  ajth^ 
upon  bottomree,  the  tranfaction  muft  neceflarily  turn  l8x* 
out  lefs  profitable  than  it  would  have  done  if  no  fuch 
neceffity  had  exilted.  If  the  matter  had  not  in  this  cafe 
exercifed  his  power  of  hypothecation,  the  lofs  would 
have  been  ftill  greater,  for  the  whole  voyage  would  have 
been  broken  up.  With  refped  to  the  high  rate  of  in- 
tereft  (45  per  cent.)  at  which  the  money  was  lent,  that 
will  not  neceffarily  affeft  the  validity  of  the  bond, 
though  it  may  certainly  be  very  proper  matter  for  refe- 
rence to  the  regiftrar  and  merchants.  It  may  be  that 
the  rate  of  interefl  which  was  charged  upon  this  loan 
was  not  unreafonably  high  at  the  time  when  the  cafual- 
ties  of  war  as  well  as  the  dangers  of  the  fea  were  to  be 
provided  againft.  Upon  the  whole,  I  am  of  opinion 
that  the  validity  of  the  bond  is  fufficiently  eftablifhed. 
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Affly5th,i8ia.  ALEXANDER,  Tate. 

Confignees  of  a  ^TpHIS  was  a  queftion  refpe&ing  the  validity  of  a  bot- 
mSeyi^'lhe3         tomree-bond,  which  was  granted  at  Ptniambuah 
ilc  ^  oa  ^  ncr  tacWe>  apparel,  furniture,  and 

3uRiK^jnt»kin3  freight,  &c. 

a  bor:J  of  hypo-  w 
thecaiion  from  a 

r-Su^S"*  Judgment, 

«eceffity  they  Sir  fV.  6V*//.— The  validity  of  this  bottomree-bond, 

»-  which  wa8  graced  by  thc  mafter  of  the  M?  at  Fenmmm 


th^orroer  faco9  is  oppofed  by  the  aflignees  of  Mr,  Thomas y  the 
owner  :*and  it  has  been  juftly  obferved,  that  aflignees 
are  not  bound  to  aft  with  the  fame  degree  of  liberality 
as  the  owner  himfelf.  As  truftees  for  the  creditors, 
they  are  not  at  liberty  to  fubmit  to  demands  which  may 
appear  at  all  queftionable,  but  mud  take  the  bed  means 
in  their  power  to  render  the  eflate  of  the  bankrupt  as 
beneficial  as  poflible  to  the  perfons  with  the  care  of 
whofe  interefts  they  are  intruded. 

The  firft  queftion  in  thi&cafe  arifes  upon  the  com* 
petency  of  the  perfon  who  appeared  as  mafter,  to  grant 
a  bond  of  this  description. 

The  next  queftion  is,  whether  the  procefs  which  has 
been  taken  out  by  the  bondholder  will  afteft  the  fails 
and  rigging,  which  appear  to  have  been  removed  from 
the  fhip  before  thefe  proceedings  commenced. 

It  is  unneceflary  for  me  to  ftate,  that  bonds  of  hypo- 
thecation are  of  a  very  high  and  privileged  nature. 
They  were  invented  for  the  purpofe  of  procuring  the 
neceflary  fupplies  for  (hips  which  may  happen  to  be  in 
diftrefs  in  foreign  ports,  where  the  mafter  and  the 
owners  are  without  credit,  and  where,  unleis  afli  fi- 
ance 
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ance  could  be  fecurcd  by  means  of  fuch  an  inftrument,  „ 

the  vetTels  and  their  cargoes  mud  be  left  to  perifh.  It 

is  important,  therefore,  to  the  intereds  of  commerce,      i*»  x*«* 

that  bonds  of  this  kind  mould  be  upheld  with  a  very 

ftrong  hand ;  and,  accordingly,  they  have  at  all  times 

been  fo  upheld  by  this  Court  when  they  appear  to  have 

been  entered  into  bond  Jide,  and  without  any  fufpicion 

of  fraud. 

It  has  been  made  matter  of  obfervation,  that  the 
charges  are,  in  this  cafe,  very  high  j  but  that  is  a  cir-. 
cumftance  which  affords  no  neceflary  inference  of  fraud. 
If  the  amount  of  the  charges  becomes  matter  of  difpute, 
it  mufl  be  adjuded  in  the  ufual  manner  by  a  reference 
to  the  regidrar  and  merchants.  I  (hall,  therefore,  lay 
any  obje&ion  of  this  kind  entirely  out  of  my  consider- 
ation. 

The  neceflity  of  borrowing  money  by  hypothecation 
appears  to  me  to  be  as  fully  made  out  in  this,  as  in  any 
cafe  that  ever  prefented  itfelf  to  the  notice  of  the  Court. 
The  hidory  of  the  tranfa&ion  is  indeed  (bmewhat  ob- 
fcure ;  but  it  appears  that  the  (hip  had  failed  with  a 
cargo  of  cotton,  chartered  for  Pernambuco  j  and  that, 
either  from  accidents  or  from  fome  mifcondutt  of  the 
matter,  who  was  fent  out  in  charge  of  the  ihip,  fhe 
got  into  a  place  300  miles  didant  from  her  port  of 
dedination.  The  mader,  upon  this,  communicated 
his  fituation  to  the  confignees  of  the  cargo  at  Pernam- 
buco, who  interfered  in  a  manner  very  beneficial  to  all 
parties,  and  put  the  veiTel  into  a  condition  to  come  on 
to  that  place.  At  Pernambuco,  they  again  applied  them* 
felves  to  the  bufinefs  of  the  vetTel,  by  caufing  her  to  be 
further  repaired,  at  a  very  confiderable  expence,and  put 
in  a  fit  date  to  perform  the  return-voyage  to  Liverpool, 
where  &e  arrived  in  fafety,  under  the  command  of  a 
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Tht       perfon  whom  they  had,  as  a  meafure  of  neceflity,  fub- 
____  itituted  for  the  matter,  who  had  deferted.    For  the 
Afcy  jth,  iSia.  money  thus  expended  by  them  in  the  outfit  of  the  veflel, 
the  confignees,  as  I  think  they  were  fully  juftified  in 
doing,  took  a  bond  of  hypothecation.    Now  it  is  not 
upon  minute  criticifm  on  the  language  of  the  bond, 
that  the  Court  will  be  induced  to  reje&  a  claim  fo 
founded.    It  will  look  to  the  fubftantial  juflice  of  the 
cafe  ;  and  if  it  finds  that  the  confignees  afted  for  the 
beit  in  every  reaped,  and  that  the  money  was  advanced 
by  them  on  the  credit  of  the  (hip,  when  it  could  not 
be  procured  in  any  other  mode,  it  will  not  much  re* 
gard  any  defect  in  the  formality  of  the  inftrument. 
Upon  what  grounds  and  by  what  authority  was  the 
money  advanced  ?  By  the  fituation  of  the  fhip,  and  the 
deicrtton  of  the  mailer,  fhe  had  of  neceflity  devolved 
cnurely  into  the  hands  of  thefe  gentlemen,  who  made 
the  neeeiTiry  advances  for  the  repairs.    It  is  faid  they 
were  induced  to  do  this  by  their  connexion  with  the 
proprietors  of  the  cargo.  But  the  queflionls,  whether, 
(oLduced,  they  did  not  make  thefe  advances  on  the 
crtvvt  of  the  fhip,    Againft  the  proprietors  of  the 
caix\\  thev  had  no  direel  demand  for  repairs  done  to 
the  thip ;  and,  as  they  had  no  knowledge  of  the  owners 
of  the  thip,  it  muft  have  been  that  they  looked  to  the 
Ihip  itfett  as  their  fecurity.    Some  of  the  advances 
were  made  before  the  matter  was  appointed  ;  and  thefe 
it  is  laid,  couid  have  had  no  reference  to  a  bond  of 
hypothecation.    But  what  could  they  look  to  but  the 
Ihip  ?  for  of  the  owners  of  the  (hip  they  had  no  know- 
ledge.   The  bond  was  not,  perhaps,  noticed  at  firft ; 
becaufe,  in  Ptrnambuco,  as  in  other  foreign  Gates,  there 
is  no  neceflity  for  an  inftrument  of  this  kind ;  for,  by 
the  general  maritime  law,  the  veflel  itfelf  is  iffi  faflf 

liable 


Digitized  by  Google 


/  HIGH  COURT  OF  ADMIRALTY.  2g  t 

liable  for  repairs*  There  was  no  neceflity,  therefore,  A 
for  having  recourfe  to  a  bond  till  the  (hip  was  coming  .* 
to  this  country,  where,  from  peculiar  motives  of  policy,  Mas  ***** 
a  fpecial  hypothecation  is  required.    Where  the  per- 
fons  advancing  the  money  take  a  bond  from  the 
mafter,  whom  they  had  themfelves  appointed,  the 
Court  will  certainly  watch  the  tranfaction  very  nar- 
rowly, and  will  be  on  its  guard  again  ft  any  danger  of 
poffible  collufion  ;  but  I  fee  no  ground  for  fufpicion  in 
the  prefent  cafe,  for  the  fhip  could  not  have  failed 
without  a  mafter.    Under  the  care  of  the  indivi- 
dual appointed  by  them  to  act  in  that  capacity,  fhe 
has  been  enabled  to  perform  her  voyage,  and  has 
earned  her  freight,  by  bringing  her  cargo  to  the  port 
of  deftination. 

Then  what  is  the  deficiency  in  the  appointment  of 
the  mafter  ?  He  is  appointed  under  a  neceflity  which 
juftified  the  mcafure,  and  by  the  very  perfons  whofe 
connexion  with  the  cargo  placed  them  in  a  nearer  re- 
lation to  the  (hip  than  any  others  in  that  quarter  of  the 
world.  Under  fuch  circumftances,  the  Court  would 
feel  ftrongly  inclined  to  hold  this  man  entitled  to  the 
privileges,  and  competent  to  difcharge  the  functions 
of  a  mafter  appointed  in  the  moft  regular  manner. 
What  would  be  the  effect  of  fuch  an  appointment,  if 
not  ratified  by  any  confirmation  on  the  part  of  the 
owner,  might  be  a  queftion  of  fome  nicety :  But  even 
then  the  Court  would  ftrain  hard  to  fupport  the  ap- 
pointment, provided  the  tranfaction  fhould  appear  to 
have  been  conducted  with  perfect  integrity.  But,  in  this 
cafe,  the  matter  is  not  left  on  that  ground ;  for  here 
is,  I  think,  a  fufficient  recognition  of  the  appointment. 
In  the  letter  which  was  fent  from  the  confignees  of  the 
cargo  at  Pernambuco  to  their  correfpondents  in  this 

country, 
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Th«  country,  they  defire  that  the  fleps  which  they  had 
AtKXAMom.  td^en  faoyj]^     communicated  to  the  owner,  and  that 


May  jth,  181a.  he  would  fignify  his  difapprobation,  if  he  did  not  wifh 
that  the  perfon  whom  they  had  appointed  mould  con- 
tinue to  ad  as  matter  of  the  fhip.  No  difapprobation 
was  fignified  ;  and  the  owner,  in  his  affidavit,  fays, 
that  he  did  not  find  it  neceflary  to  interfere  in  the  bu- 
finefs.  I  think  this  non-interference,  after  fuch  a 
communication  had  been  made  to  the  owner,  is  of 
itfelf  a  fufficient  ratification  of  the  appointment.  When 
the  fhip  arrives  in  this  country,  what  does  the  owner 
do  ?  Why,  he  gives  an  order  for  payment  of  the  freight 
earned  by  this  fhip,  defcribing  this  man  as  the  mafier ; 
thus  directly  recognifing  him  in  that  character.  Being 
of  opinion,  then,  that  this  man  was  competent  to 
hypothecate  the  fhip,  and  that  the  confignees  of  the 
cargo,  when  they  advanced  this  money,  looked  to  the 
fecurity  of  the  fhip,  and  not  to  any  perfonal  fecurity, 
I  fhall  pronounce  for  the  validity  of  this  bottomree- 
bond.  It  will  be  for  the  owners  of  the  fhip  to  purfue 
their  remedy  againfl  the  owners  of  the  cargo  for  con- 
tribution. 

The  wimnt  of     ^he  onty  queftion  that  remains  is,  that  which  re- 

co^w^i    lates  to  the  fails  and  rigging ;  and  thefe,  it  is  faid,  are  . 
and  rigging  taken  detached  from  the  fhip,  and  not  within  the  jurifdic- 
^fecaf°afie  tion  of  the  Court.  But  how  are  they  detached  ?  Why, 
« ^ie  Slip  ^  mereIy  *°r  the  purpofe  of  fafe  cuftody,  and  with  the 
itfeif.  view  of  being  returned  to  the  fhip  when  {he  goes  out 

upon  any  new  adventure,  in  conformity  to  what  is 
flated  to  be  the  ufual  cuftom  at  the  port  of  Liverpool. 
I  cannot  think  that  they  are  fo  detached  m  a  legal  fenfe 
as  to  prevent  the  warrant  from  extending  to  them  as 
well  as  10  the  fhip  itfelf.  I  fhall,  therefore,  over-rule 
the  prutcft. 
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AUGUSTA,  De  Bluhn.  Ju*ri5th,i8i> 

^HIS  was  a  queftion  refpecling  the  validity  of  a  A  bond  of  hypo- 
bottomree  bond  granted  on  this  (hip  and  her  whin™ S^!* 
freieht.  under  the  following  circ  urn  fiances :  In  Sep-  f(ecunty  i9.hel!j. 

«J     '  O  r    out  than  the  (hip 

tember  1810,  the  (hip,  belonging  to  Mr.  Richmond \  a  «nd  freight-, 
Britifo  fubjett,  was  chartered  by  Mr.  lUerbobn,  of  the  tender  looks 
London,  to  proceed  to  the  port  of  Mcmel,  for  the  pur-  ^^1^ 
pofe  of  bringing  back  a  cargo  of  timber  to  this  JjJJJjj^iJ^ 
country :  In  purfuance  of  the  charter-party,  the  (hip  ™*  necef&ry 
failed  in  the  autumn  of  the  fame  year  to  Memel,  where  thouid  be  either 
fhe  took  in  a  cargo  from  the  houfe  of  Meflrs.  Beerbobn, 
of  that  place,  but  was  detained  in  port  by  the  froft, 
and  obliged  to  remain  there  during  the  whole  of  the 
winter.  The  matter  was  furniflied  with  a  letter  of  credit 
from  Mr.  Richmond,  the  owner,  to  Meflrs.  Beerbohn9 
of  Memely  and  alfo  with  another  letter  of  the  fame 
defcription  from  Mr.  Robin/on,  of  London,  to  Meflrs. 
Ruppil  and  Co.,  of  Memel,  in  which  Mr.  Robin/on  re- 
commended Mr.  Richmond  to  the  attention  of  his 
correfpondents,  in  cafe  the  neceflary  difburfements 
fhould  be  refufed   by  Meflrs.  Bterbobn.    Being  in 
want  of  money  for  tl?e  repairs  of  his  (hip  and  other 
neceflaries,  the  matter  applied  to  Meffrs.  Beerbobn9 
and  was  immediately  fupplied  by  them  with  the  fum 
of  ^445.  4s.  od,  Meflrs.  Beerbobn  then  requeued  the 
matter  to  draw  a  bill  of  exchange,  in  their  favor, 
for  £600.  and,  as  he  well  knew  that  he  (hould  be 
obliged  to  call  upon  them  for  further  fupplies,  he  did 
not  hefitate  to  comply  with  their  requeft,  and  accord- 
ingly drew  a  bill  of  exchange,  to  the  amount  pro- 
pofed,  upon  Mr.  Richmond*   The  mailer  afterwards 

obtained 


Digitized  by 


3*4  CASES  DETERMINED  IN  THE 

The  obtained  further  fums  of  money  from  Meflrs.  Beerbobn, 
Auou»tA»  wh0^  m  confequence  of  advices  received  from  England, 
J«fi«iitb,i8i3.  that  the  bill  of  exchange,  drawn  by  the  mafter,  had 
not  been  honoured,  refufed  to  fuffer  the  (hip  to  fail  till 
they  had  obtained  from  him  a  bottomree-bond,  for 
the  whole  of  the  money  advanced  to  him  fince  his  arri- 
val at  MemeL  The  bond  was  accordingly  figned  by 
the  mafter  for  J?  1666  13/.  $d.  the  amount  of  the 
fums  he  had  borrowed,  together  with  50  per  Cent. 
premium  thereupon,  and  the  fhip  then  failed  for  Lon~ 
don,  where  fhe  arrived  in  fafety,  and  delivered  her 
cargo.  Mr.  Richmond,  the  owner  of  the  (hip,  having 
fmce  become  a  bankrupt,  the  validity  of  the  bond  was 
contefted  by  his  aflignees. 

For  the  aflignees,  Jenner  and  Lujkington.—Tht  in- 
flrument  is  invalid  as  a  bottomree-bond,  becaufe  die 
money  was  advanced  not  upon  the  fpecific  fecurity  of 
the  fhip,  but  upon  the  perfonal  credit  of  Mr.  Richmond, 
the  owner.  Although  it  may  not  be  neceflary  that 
bottomree-bonds  mould  be  executed  at  the  exacl  time 
when  the  money  is  advanced,  yet  it  is  requifite  that  it 
mould  have  been  in  the  contemplation  of  both  the  par- 
ties that  the  money  was  to  be  fecured  by  a  bond  of 
that  description.  In  the  prefent  cafe,  there  was  no  • 
fuch  under  (landing  between  the  parties  ;  but,  on  the 
contrary,  every  thing  to  (hew  that  they  looked  to  fe- 
curities  of  a  different  kind.  A  letter  of  credit  was 
written  and  delivered,  the  money  lent  upon  the  faith 
of  that  letter,  and  a  bill  of  exchange  drawn  to  cover 
part  of  the  amount ;  which  bill  of  exchange,  it  ap- 
pears, would  actually  have  been  paid,  if  the  owner 
had  received  the  neceflary  advices  from  the  mafter. 
The  tranfaction  therefore,  being,  in  the  firft  inftance, 
wholly  of  a  perfonal  nature,  Meflrs.  Beerbobn  can 
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derive  no  advantage  from  this  pretended  bottomree- 
bond,  but  muft  be  content  to  come  in  with  the  other 
creditors  of  the  bankrupt.  /«n«ijth,igij. 

For  the  bond-holders,  Stoddart  and  Pbilfimore,—- 
This  tranfa&ion  is  clearly  of  the  nature  of  bottomree, 
fince  the  money  was  advanced  to  the  mafter  for  the 
repairs  of  his  (hip,  whilft  (he  was  lying  in  diftrefs  in  a 
foreign  port.  It  is  quite  unnecefiary  that  feparate 
bonds  ihould  be  given  from  time  to  time,  as  the  feve- 
ral  advances  were  made.  If  one  bond  be  given  to 
cover  the  amount  of  all  the  advances  when  the  repairs 
are  completed,  that  is  fufficient  to  fatisfy  the  demands 
of  the  Court,  which  will  confider  the  different  fums 
as  re-advanced  at  the  time  of  the  execution  of  the  bond. 
It  is  a  mere  pretence  to  fay  that  the  mafter  was  not  in 
diftrefs  for  money  on  account  of  the  letter  of  credit 
with  which  he  was  furniflied,  when  the  whole  pro- 
ceedings under  that  letter  turned  out  a  mere  nullity. 
The  bill  of  exchange,  drawn  by  the  mafter,  not  hav- 
ing been  honoured,  the  foreign  merchant  was  juftified 
in  looking  to  other  fecurity  for  the  re-payment  of  his 
money,  exaclly  in  the  fame  way  as  if  no  letter  of  cre- 
dit had  been  written,  and  no  bill  of  exchange  drawn. 
He  had  a  right,  by  the  general  maritime  law  of  Europe, 
and  by  the  particular  law  of  the  country  where  the 
(hip  was  lying,  to  feize  upon  the  (hip  itfelf ;  and  he 
ought  not  to  be  put  in  a  worfe  fituation  becaufe  he 
fuflfered  her  to  proceed  on  the  voyage,  and  contented 
himfelfwith  the  fecurity  of  a  bond.  J^c//*,  (fupra  273.) 
Alexander,  Tate,  (fupra  278.)  \  Rbadamantbe,  Mayer, 
(fupra  201.) 

Judgment. 

Sir  W.  Scott. — This  is  a  queftion  arifmg  upon  a  bot- 
tomree-bond,  which  was  executed  at  Memel,  on  the 
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;:h  of  June>  18 11.  The  Ship,  it  appears,  was  char* 
tered  by  Mr.  Beerbobn,  of  this  town,  who  is  not  bow- 
er cr  defcribed  as  the  general  agent  of  the  houfe  of  the 
fame  name  at  Mem*/,  to  go  thither,  and  bring  a  cargo 
back  to  this  country ;  but  upon  whofe  account  does 
not,  I  think,  exa&Iy  appear.  The  matter  went  with  a 
letter  of  credit  from  him  to  the  houfe  of  Beerbobn  and 
Co.  at  Mcmely  (connected  perhaps  with  the  houfe  of 
Beerbubtty  at  London,  although  no  fpecial  privity  ap- 
pears between  them,)  defiring  that  the  houfe  would 
furnifh  him  with  any  fum  of  money  which  he  might 
itand  in  need  of  for  difburfements.  The  mailer  was 
furnifhed  likewife  with  a  letter  from  Mr,  Robin/on,  re- 
commending him  to  the  attention  of  Meflrs.  Ruppil 
and  Co.  at  MemeL  Thefe  are  precautions  highly 
proper,  and  indeed  almoft  neceffary  in  the  Baltic  trade, 
which  has  of  late  years  been  fubje&  to  great  interrup- 
tions. On  his  arrival  at  Memel,  the  mailer  produced 
his  letter  to  the  houfe  of  Bserbobn,  and,  on  the  pro- 
duction of  the  letter,  the  money  was  advanced ;  and 
it  is,  I  think,  impoffible  to  deny  that  it  was  advanced 
on  the  credit  of  that  letter,  and  on  the  perfbnal  fecu- 
rity  of  the  gentleman  by  whom  it  was  written.  Not 
only  was  the  money  advanced  without  recourfe  to  the 
fecurity  of  the  bond  at  the  time,  but  another  fpecies 
of  fecurity  was  reforted  to a  bill  of  exchange  was 
drawn  upon  a  houfe  in  London,  and  this  is,  I  think, 
very  ilrong  evidence  to  (hew  that  it  was  a  mere  per- 
fonal  tranfa&ion,  and  that  the  foreign  merchant  relied  on 
the  pei  fonal  refponilbility  of  his  correfpondent.  Now, 
certainly,  hypothecation  bonds  are  founded  on  afecu- 
rity  of  a  very  different  kind,  upon  the  (hip  and  freight; 
and,  according  to  the  law  of  this  country,  they  are 
reforted  to  only  where  there  is  a  failure  of  perfbnal 
fecurity,  in  order  to  enable  the  matter  to  fupply  him* 
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felf,  in  a  foreign  port,  with  neceflaries  which  he  would  Th» 

•  r  1  __  .  AUGUSTA. 

otherwife  be  unable  to  procure.  From  that  neceliity  t 
they  fpring,  and  upon  the  ground  of  that  neceliity  /•MuijOmSia., 
alone  are  they  fupported  by  the  Court.  The  matter, 
by  the  maritime  law  of  this  country,  agreeing,  in  this 
rcfped  with  the  general  law  of  Europe,  is  allowed 
under  fuch  circumftances,  to  hypothecate  his  (hip, 
and  to  make  it  a  real  fecurity  for  the  money  that  may 
be  wanted.  If  the  parties,  lending  the  money,  think 
proper  to  rely  on  the  perfonal  fecurity  of  thofe  to 
whom  their  money  is  advanced,  and  their  confidence 
turns  out  to  have  been  unfortunately  mifplaced,  they 
mutt  abide  the  confequences  of  their  own  indifcretion. 
It  is  quite  clear,  in  this  cafe,  that  the  bill  of  exchange 
was  founded  on  confiderations  of  perfonal  refponfw 
bility  only,  and  that  a  bond  of  hypothecation  was  not 
at  that  time  in  the  contemplation  either  of  the  bor- 
rower or  lender.  I  have  therefore  no  hefitation  in 
laying  that  with  refpect  to  the  £600.  the  bond  is  not 
effe&ive ;  but  with  refpett  to  the  other  part  of  the 
money,  I  am  of  a  different  opinion.  For  that  no  other 
fecurity  was  held  out  than  the  {hip  and  the  freight, 
and  it  is  therefore,  fo  far,  indifputably,  a  bottomree 
tranfa&ion.  The  foreign  merchant,  it  is  true,  wiftied 
to  extend  the  fame  fpecies  of  fecurity  to  the  whole 
of  his  debt,  and  I  fee  nothing  difhoneft  or  dilhonora- 
ble  in  his  attempt  to  do  fo  j  but,  at  the  fame  time, 
this  Court  cannot  lend  him  its  affiflance  by  enforcing 
the  bond  beyond  the  extent  of  its  legal  validity.  It 
cannot  permit  this  gentleman  to  fay,  the  mailer  had 
no  other  refource  for  procuring  fupplies  except  bot- 
tomree, when  he  himfelf  had  been  content  to  ad- 
vance the  money  on  the  perfonal  refponlibility  of  the 
owner.   As  far  then  as  it  relates  to  this  £600.,  I 

think 
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At/1?*™     tmnk  the  b°nd  is  invalid;  but  for  the  reft,  I  think  it 
*    ought  to  be  enforced.    It  is  not  neceifary  here  that  a 
s*Mijth,i8i3.  bond  fhould  be  either  good  or  bad  in  toto:  In  the 
equitable  proceedings  in  this  Court,  it  may  be  good  in 
part  and  bad  in  part. 

It  has  been  faid  that  the  partv  might,  by  the  law  of 
Ruflia,  have  detained  this  (hip  nil  the  money  was  repaid; 
but  I  do  not  think  that  circum  (lance  alone  will  be 
fufficient  to  convert  this  into  a  cafe  of  hypothecation. 
Ships  might,  in  all  cafes,  be  detained  on  the  fame 
ground  by  the  general  law  of  Europe,  and  if  the  pofi. 
tion,  which  has  been  laid  down,  were  to  be  fupported, 
it  would  go  the  length  of  turning  every  cafe  into  a  cafe 
of  hypothecation,  or  at  leafl  there  would  be  a  neceffity 
of  enquiring,  in  every  cafe,  into  the  ftate  of  the  fo- 
reign law.  The  fair  legal  equity  in  this  cafe  will  be 
to  diftinguifii  between  the  fum  for  which  the  bill  of 
exchange  was  drawn,  and  that  which  flood  upon  the 
fecurity  of  the  fhip  and  freight  only  ;  and  I  accord- 
ingly pronounce  againfl  the  validity  of  the  bond,  as 
far  as  it  refpects  the  £6oo.y  but  pronounce  it  to  be 
good  as  to  the  money  afterwards  advanced  to  the 
mailer. 
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BETSEY,  Hay.  Juneta,*^ 
'J'HIS  was  a  queftion  between  the  holders  of  two 

Where  there 

bottomree  bonds,  each  of  them  feeking,  under  JecXndttiT* 
the  following  circumftances,  to  obtain  a  primum  de-  J^/JJ  ^ 
cretum  from  the  Court.  The  (hip,  belonging  to  Britijh  ,,on<*  ar«  e»utied 
merchants,  was  lying  m  the  port  01  Larlfcrona,  with  payment  ih  ^gh 
a  cargo  on  board,  with  which  (he  was  deftined  to  UuU\  t**'™* 10 
when  the  matter,  in  order  to  procure  neceflaries  to  JSf^^JjS 
enable  the  fhip  to  proceed  on  her  deftined  voyage,  J?  j^J^0' 
borrowed  in  Stockholm,  from  Meflrs.  Tot  tic  and  Arf- 
vied/en,  of  that  place,  the  fum  of  ^252.  at  a  premium 
of  25  percent.,  the  repayment  of  which  he  fecured  to 
them  by  a  bottomree-bond,  dated  at  Carlfcrona% 
March  12th,  1813.    Further  repairs  being  required, 
he  was  again  under  the  neceflity  of  hypothecating  his 
fhip,  cargo,  and  freight,  by  borrowing  from  Meflrs. 
Lindegreen  and  Co.  the  fum  of  ^178.  14J.,  at  the 
Dune  rate  of  25  per  cent.,  and  giving  them  a  bottom- 
ree bond,  dated  at  Carlfcrona,  March  17th,  18 13. 

The  counfel  for  Meflrs.  Lindegrcen  and  Co.  con- 
tended, that  they  were  intitled  to  exclufive  poflcfiion 
of  the  fhip,  and  to  priority  of  payment,  becaufe  the 
inftrument  of  hypothecation,  granted  to  them,  was  of 
later  date  than  that  granted  to  Meflrs.  Tottie  and  Arf* 
viedfen. 

On  the  other  fide,  it  was  argued  that  the  Court 
would  not  give  a  preference  to  the  later  bond,  where 
there  was  fo  very  flight  a  difference  as  to  date,  and 
where  the  bonds  were  executed  at  the  fame  place,  the 

vol.  1.  u  money 
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Th«       money  lent  at  the  fame  rate  of  intereft,  upon  the  lame 
BgT,gy*     voyage,  and  at  the  fame  rilk. 


June  aid,  1813. 

Court  granted  frimum  decretum  to  the  holder  of  the 
laft  dated  bond. 


j™*.8th,i8i3.   NOSTRA  SIGNORA  DE  LOS  DOLORES.— 

Morales. 

in  a  court  of  the  rpHIS  was  the  cafe  of  a  Spanifly  fhip  and  cargo* 

1*1  "A"  01         I  OILS  JL  jfe  — 

perfon  may  be  which  were  captured  on  the  9th  of  Auguft  1 803, 

^Jift  JnC  by  the  private  floop  of  war  the  Drag$n,  and  decreed 
n^et^fe^r1  to  be  reftored,  with  cofts  and  damages,  on  the  17th 
*?' V!fe??i m  of  December,  in  the  fame  year.    Hoftilities  having 

the  bill  of  Cite  or  '  '  O 

ihij >  ^iiier;  fhortly  afterwards  taken  place  between  Great  Britain 
tative  of  a  perfon  and  Spain,  all  further  proceedings  in  the  caufe  were 
^^riP  fended.  On  the  reftoration  of  peace  between  the 
fiMe  for  coo.  and  two  countries,  an  account  of  the  cofts  and  damages 

damages  decreed  .  tirrio         _     .  .  °  A 

•gainft  the  own-  was  brought  in  on  behalf  of  the  Spanijb  claimants,  and 
though  the  party  the  fame  was  referred  to  the  regiilrar  and  merchants, 
^re^fenta.   wno  reported  the  amount  thereof  to  be  .€5,148.  14*. 
Mte™*™'  6d.,  which  report  was  afterwards  confirmed  by  the 
doer.      "    judge.    Monitions  were  decreed  againft  the  owners  of 
the  privateer  and  the  bail  (who  had  given  fecurity  to 
the  amount  of  ^1,500)  to  pay  the  amount  of  the 
registrar's  report :  and  amongft  the  reft  againft  Hannah 
Greaves,  (wife  of  Robert  Greaves)  the  widow  and  one 
of  the  executors  of  John  Parry,  who  was  alledged  to 
have  been  a  part-owner  of  the  privateer.    An  appear- 
ance was  given  for  Mrs.  Greaves  under  proteft,  and 
the  queftion  was,  whether  flie,  as  the  representative 
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of  Mr.  Parry,  was  by  law  refponfible  for  the  cofts  and  ^The 
damages  reported  to  be  due  on  account  of  the  capture  SiollH 
of  this  (hip.  D»-S„ 

For  the  party  cited,  Stoddart  and  Lujhington. —  

Mrs.  Greaves,  the  widow  and  executrix  of  Mr.  John  JlMU!a&h»l81* 
Parry,  and  now  married  again,  is  called  upon  without 
any  previous  intimation  by  a  monition,  dated  July  1 8 1  2, 
for  payment  of  cods  and  damages  due  on  account  of 
the  capture  of  this  veffel,  in  Augufi  1803.  After  fo 
great  a  lapfe  of  time,  the  Court  will  not  be  inclined 
to  enforce  a  demand  of  this  kind,  efpecialiy  againft 
the  reprefentative  of  a  deceafed  perfon,  who  was  him* 
felf  not  guilty  of  any  perfonal  mifconduft.  As  the  name 
of  Mr.  Parry  does  not  appear  to  have  been  inferted  in 
the  bill  of  fale  or  in  the  (hip's  regifter,  we  fubmit  that 
he  is  not  to  be  confidered  as  an  owner  under  the  provi- 
fions  of  the  ftatutes,  26  Geo,  3.  c.  60.  and  34  Geo.  3. 
c.  68.  which  render  fuch  an  infertion  neceflary.  Upon 
this  point  many  cafes  have  been  decided,  Rollefton  v. 
Hibbert,  (3T.R.  406.)  Camden  and  others,  v.  Ander- 
fon,  (5  T.  R.  709.)  Wefterdak  v.  Dale,  (7  T.  R.  306.) 
Hibbert  v.  Rollefton,  (3  Brp.  Cha.  Cos.  571.)  Curtis  v. 
Perry,  (6  Vefey,  Junior,  739.)  ex  parte  Yallop, 
(15  Vefey,  Junior,  60.)  ex  parte  Houghton,  (17  Vefey  % 
Junior,  251.)  Mofs  v.  Cbarmik,  (2  Eqft,  399.)  Batt, 
Vofs,  before  the  Lords  of  Appeal  in  January  1 806. 
The  refult  of  thefe  cafes  is,  that  perfons  whofe  names 
are  not  inferted  in  the  bill  of  fale  and  regifter,  can 
have  no  title,  either  legal  or  equitable,  to  a  Britijb 
(hip.  Mr.  Parry,  then,  under  the  authority  of  thefe 
cafes,  is  not  to  be  deemed  the  legal  owner  of  this 
veffel.  He  is  not  by  law  entitled  to  any  of  the  ad- 
vantages which  might  have  been  derived  to  an  owner 
by  the  fuccefcful  employment  of  the  (hip,  and  con- 

u  2  fequeatly 
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n^V*  frequently  ought  not  to  be  refponfible  for  any  lofs  that 
sionora  may  have  been  occafioned  by  the  mifcondud  of  thofe 
Dou>»«?.     to  whofe  management  (he  was  intruded.    But  ad- 


1  mining,  for  the  fake  of  argument,  that  Mr.  Parry 

/*«<r*8th,,8i3.  ^  originaUy  liable  to  be  called  upon  for  the  payment 

of  thefe  cofls  and  damages,  the  right  of  the  claimants 
to  enforce  the  demand  againft  him  ceafed  upon  their 
becoming  alien  enemies.  If  the  Spanijh  claimants 
have  been  damnified  at  all,  they  have  been  damnified 
by  the  declaration  of  war  iffued  by  the  Spanijh  govern- 
ment, which  mud  be  taken  as  their  own  ad,  every 
perfon  being  confidered  in  law  a  party  to  the  public 
authoritative  ads  of  his  own  government.  Cmway 
y.Gray,  (10  Eqfl,  536.) 

It  was  alfo  urged  on  behalf  of  Mrs.  Greaves,  that 
when  letters  of  marque  were  granted,  Government  had 
provided  fpecific  fecurities  againft  anymifcondud  in 
thofe  who  received  them ;  that  fuch  fecurities  muft  have 
been  confidered  amply  fufficient  to  prevent,  or  at  leaft 
make  compenfation  for  any  abufe  which  might  be  com- 
mitted. What  thefe  fecurities  mould  be,  the  prize  aft 
had  pointed  out.  It  required  a  recognizance  from  the 
owner  or  owners  in  a  certain  fum,  and  bail  as  a  fur- 
ther protection.  Government  looked  only  to  the 
owners  and  to  the  bail,  It  went  no  farther ;  to  thofe 
who  appeared  and  complied  with  the  conditions  pre- 
fcribed,  the  letters  of  marque  were  granted ;  to  them 
alone  any  legal  benefit  could  enure,  and  in  them  all 
legal  refponfibility  refled. 

In  the  prefent  inflance  Mr.  Parry  had  never  been 
known  in  the  tranfadion  at  all,  he  had  not  appeared 
as  owner  either  when  the  letters  of  marque  were 
granted,  or  in  any  other  manner  claimed  of  Govern- 
ment the  benefit  of  them,  nor  rendered  himfelf  refpon- 
fible. 
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fible.  Any  private  agreement  with  thofe  who  came  N™e  ^ 
forward  and  aSed  oftenfibly  as  the  owners  cannot  sicnor.i 
alter  the  cafe;  fuch  agreement  could  give  him  no  dowVm. 

legal  title  under  the  letters  of  marque,  and  therefore           1  -  ■ 

in  equity  mould  not  fubjeft  him  to  any  penal  confe-  /uaea8lh»x8,> 
quences  ariiing  from  the  mifapplication  of  them ;  Go- 
vernment confidcred  that  ample  fecurity  had  been  pro* 
vided  :  Mr.  Parry ,  his  rights,  intereft,  and  obligations, 
were  *ever  in  contemplation ;  it  would  therefore  be 
highly  unjuft  now  to  turn  round  upon  his  executors 
ten  years  after  his  death  and  require  his  eftate  to 
make  good  the  deficiency  of  thofe  very  fecurities,  on  ' 
the  faith  of  which  and  of  which  alone  the  letters  of 
marque  were  granted. 

For  the  Claimants,  the  Advocate  of  the  Admiralty.*-* 
This  is  the  cafe  of  a  fhip  and  cargo  belonging  to  a 
friendly  nation,  which  were  taken  and  plundered  in 
a  time  of  peace,  and  for  which  it  concerns  the  honour 
and  charafter  of  the  country,  that  compenfation  mould 
be  made  to  the  foreign  claimants.  A  fentence  of 
reftitution,  with  cofts  and  damages,  was  originally 
pronounced ;  but  the  execution  of  that  fentence  was 
not  enforced,  on  account  of  the  hoftilities  which  took 
place  between  Gnat  Britain  and  Spain.  On  the  re- 
turn of  peace  between  the  two  countries,  the  proceed- 
ings were  revived,,  and  monitions  were  taken  out 
againft  all  the  different  parties,  againft  the  perfon 
whofe  name  appeared  as  owner  in  the  documents, 
and  who  has  fince  become  infolvent,  and  alfo  againft 
the  fureties,  though  not  enforced  againft  them,  as 
they  were  refponfible  to  a  certain  amount  only.  The 
claimants,  therefore,  have  a&ed  with  every  degree 
of  diligence,  and  ought  not  to  be  barred  of  their 

v  3  remedy 
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Dolores. 


The  remedy  on  account  of  lapfe  of  time  only.  The  party 
s!qnora  now  proceeded  againft  is  admitted  to  be  the  repre- 
fentativc  of  Mr.  Tarry  \  but  it  is  faid,  that  Mr.  Parry 
was  not  a  legal  owner  of  this  (hip  according  to  the 
/«»ea8th,i8i3.  ftatutes  of  the  kingdom.  The  ftatutes,  however, 
which  have  been  referred  to,  were  pafled  for  a  par- 
ticular purpofe  only,  and  with  a  view  to  fecure  the 
navigation  of  this  country  as  far  as  poffible  to  its  own 
fubje&s.  Though  binding  upon  the  fubjedts  of  this 
,  country  in  all  queftions  of  property  that  may  arife 
between  them,  they  were  never  intended  to  apply  to 
foreigners  fuing  in  a  court  of  the  law  of  nations  for 
rights  founded  upon  that  law.  The  cafes  therefore, 
which  have  been  cited  from  the  municipal  courts,  are 
inapplicable  to  the  prefent  cafe,  which  involves  the 
intereft  of  perfons  who  are  not  bound  by  the  particular 
a&s  of  a  Britijh  parliament  made  in  refpeft  to  Britijh 
fubjects.  The  Court  has  to  enquire,  not  whether 
the  party  proceeded  againft  was  ftrittly  and  technically 
an  owner,  as  far  as  the  interefts  of  other  Britijh 
fubjects  may  be  concerned ;  but,  generally,  whether 
he  was  in  truth  fo  far  connected  with  and  concerned 
in  the  tranfa&ion  as  to  make  himfelf  equitably  refpon* 
fible  for  the  afts  of  this  privateer.  It  appears  that 
Mr.  Parry  contributed  to  the  outfit  and  purchafe  of 
this  veflel,  and  that  he  correfponded  on  the  fubject  of 
the  appointment  of  the  mailer.  He  was  therefore  a 
principal  agent  in  the  tranfaclion,  and  as  fuch  is  re* 
fponfible,  according  to  the  law  of  nations,  for  the  in- 
jury that  has  been  committed.  The  cafe  of  the  Batt, 
V$fs%  was  Of  a  very  different  kind.  There  it  was 
proved,  that  the  perfon  againft  whom  the  monition 
hTued  had  no  fliare  in  the  purchafe  or  outfit  of  the 
«     s        veflel,  and  that  a  mere  verbal  transfer  had  been  made 
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to  him  in  part-fatisfaction  of  a  debt  due  from  one  of  ™e 

t  No  ST  HA 

the  actual  owners,  and  that  he  had  difpofed  of  any  sjcnoka 

imperfect  intereft  he  might  have  had  in  the  (hip  dolorm. 
before  the  capture  in  queftion  occurred.    The  non- 


appearance of  hi*  name  in  the  regifter  was  only  one  *m'*8lb»Ig,^ 
amongft  many  other  reafons  for  his  difmiflal.  With 
refpect  to  the  war  which  has  taken  place,  that  cannot 
affect  the  rights  of  the  parties.  Whatever  might 
have  been  the  effect  of  hoftilities  whilft  they  fubfifted, 
is  now  become  immaterial,  fince  the  rights  of  the 
claimants  revived  on  the  return  of  peace.  The 
omiOion  of  the  crown  to  interfere  during  the  war, 
has  left  the  interefts  of  the  parties  precifely  in  their 
original  (late. 

Judgment. 

Sir  W.  Scott. — This  is  a  proceeding  to  recover  from 
Mrs.  Greaves,  the  executrix  of  a  Mr.  Parry, „  the 
amount  of  cods  and  damages  which  have  been  de- 
creed againft  the  owners  of  a  privateer  for  the  cap- 
ture of  a  Spanijb  veflel  in  time  of  peace.  As  far  as 
I  recollect  the  cafe,  it  was  one  of  very  great  mif- 
conduct  on  the  part  of  the  captors,  who  had  been 
guilty  of  a  grofs  violation  of  the  law  of  nations. 
The  queftion  is,  whether  Mrs.  Greaves,  as  the  repre- 
fentative  of  a  perfon  alledged  to  have  been  one  of 
the  owners  of  this  privateer,  (hall  be  held  refpon* 
fible  for  the  payment  of  the  cods  and  damages  which 
have  been  awarded.  It  may,  in  particular  cafes,  be 
very  hard  upon  the  reprefentatives  of  deceafed  per- 
fons,  that  they  mould  be  called  upon  to  anfwer  for 
the  actions  of  thofe  who  are  gone,  and  to  make 
compenfation  for  mifdeeds  of  which,  perhaps,  they 
never  before  heard  the  exiftence.    Such,  however, 
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The      is  the  law,  that  parties  who  are  reprefentatives  muft 
SlCNORA     frequently  be  refponfible,  at  leaft  to  the  extent  of 
Dolor"e58.    tne  property  derived  from  thofe  whom  they  reprefent. 

It  may  be  obferved,  likewife,  that  here,  as  in  other 


^u««»8ih,i8i3.  cafeS)  tne  prmcipai  was  not  perfonally  concerned  in 
the  act  complained  of ;  that  he  was  not  himfelf  the 
wrong-doer  j  but  he  cannot  upon  that  account  only 
be  difcharged  from  refponfibility.  It  frequently  hap- 
pens that  perfons  muft  fuffer  for  the  mifconduct  of 
thofe  whom  they  employ,  and,  in  cafes  of  this  kind, 
it  is  peculiarly  proper  that  it  (hould  be  fo;  fuch  a 
burthen  appears  neceflarily  to  arife  from  the  tenure 
by  which  this  kind  of  property  is  held.  It  is  necef- 
fary,  for  the  honour  and  juftice  of  the  country,  that 
compenfation  (hould  be  made  for  the  wrong  which 
has  been  done,  though  at  the  expence  of  parties  who 
may  have  been  perfonally  innocent. 

The  queftion  is,  whether  Mr.  Parry  is  to  be  con- 
fidered quoad  hoc  an  owner  of  this  privateer,  for  he  may 
.  .perhaps  be  fo  confidered  for  this  particular  tranfaction, 
though  not  for  all  other  purpofes.  Now  it  appears 
that  Mr.  Parry  was  actively  and  directly  concerned  in 
the  purchafe  and  outfit  of  this  veflel,  and  that  the 
appointment  of  the  mailer  took  place  under  his  own 
directions.  Here  is  a  feries  of  letters,  too,  which 
(hew  that  he  continued  afterwards  to  bellow  his  time 
and  attention  in  the  management  of  this  property,  as 
property  in  which  he  was  interefted.  Nothing,  there- 
fore, can  be  more  clear  than  that  he  is  to  be  confidered 
as  a  proprietor,  and  that  he  would,  in  all  juftice,  be 
entitled  to  the  benefit  which  might  be  acquired  in  that 
character,  and  confequently  that  he  muft  be  refpon- 
fible for  all  the  lofs  that  may  be  fuftaiqed. 
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It  appears  that  the  name  of  another  perfon  only,  a  ^The 
Mr.  Evans,  was  inferted  in  the  bill  of  fale,  and  that  Sicnora 
the  ship's  regifter  and  the  letters  of  marque  are  fimilar  dolorm. 


in  that  refpett  to  the  bill  of  fale.    Now  it  has  been   • 

laid  down  by  the  counfel,  that  the  perfon  named  in  the  June**ih*l*ls- 
bill  of  fale  is  the  only  perfon  who  can  by  law  be  named 
in  the  regifter,  and  is  the  only  perfon  who  can  be 
recognized  as  owner,  as  far  as  municipal  interefts  are 
concerned.  I  cannot  agree  in  the  truth  of  this  pofition 
to  the  extent  in  which  it  has  been  dated,  namely,  that 
where  three  or  four  perfons  concur  in  the  purchafe  of  a 
veflel,  one  of  them,  by  caufing  his  own  name  only  to 
be  inferted  in  the  bill  of  fale,  may  take  to  himfelf  the 
whole  property,  and  the  others  be  left  without  a  remedy. 
There  muft  be  fome  mode  or  other  of  procuring  the 
infertion  of  the  other  names,  though  it  is  not  for  me 
to  point  out  what  that  mode  may  be.  Mr.  Parry, 
having  contributed  his  money  in  the  purchafe  and 
outfit  of  this  veifel,  had  a  legal  right  to  have  his  name 
inferted  in  the  regifter  ;  and  if  he  negle&ed  to  do  fo, 
and  fuffered  his  interefts  to  be  compromifed,  it  was 
entirely  his  own  fault.  Even  if  he  mould  not  be  en- 
titled to  the  benefits  which  may  be  acquired  as  an 
owner  of  this  privateer,  it  does  not  follow  that  he  is 
to  be  exempted  from  the  lolTes  which  may  be  fuftained 
in  that  capacity.  He  can  have  no  right  to  plead  his 
own  laches,  in  order  to  relieve  himfelf  from  the  claims 
of  others  as  adverfe  to  him.  In  point  of  fubftance, 
though  not  in  point  of  form,  he  is  an  owner  of  this 
privateer.  It  is  certainly  true  that  the  Att  of  Parlia- 
ment, commonly  called  Lord  Liverpool' }s  a&,(26  G.  3. 
c.  60,)  makes  it  necelTary  that  the  name  of  the  owner 
ftiould  appear  in  the  regifter ;  and  it  has  been  decided 
jn  a  variety  of  cafes,  and  is  to  be  taken  as  clear  and 
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No^Tka     cdabliflied  law,  that  third  parties,  if  Britijk  fubje&s, 
sionora     have  no  claim  on  any  but  the  perfon  regiftered  as 
*  DotoiV*.    owner.    But  I  am  yet  to  learn  that  this  rule  of  law  is 

  applicable  to  foreigners,  who  are  not  bound  by  the 

/un*afah,i8i3,  munjcjpaj  regulations  of  this  country.    This  is  a 

queftion  of  the  law  of  nations ;  and  the  party  com- 
plainant, being  a  foreigner,  comes  to  a  court  which 
has  to  adminifter  that  law.  The  ftatute  was  paffed  for 
reafons  of  domeftic  policy,  and  all  its  regulations  are 
of  a  domeftic  defcription.  Being  a  Britijh  ftatute,  it 
may  well  bind  all  the  fubjecls  of  this  Country,  becaufe 
it  emanates  from  an  authority  which  all  Britijh  fubjecls 
are  bound  to  obey ;  but,  as  againft  the  fubje&s  of  other 
countries,  it  has  no  fuch  force ;  nor  has  any  authority 
been  cited,  either  from  the  decifions  of  the  courts  of 
common  law  or  of  chancery,  to  {hew  that  it  has  been 
fo  confidered.  I  do  not  recognize  the  applicability  of 
thofe  cafes  which  have  been  determined  between  Britijh 
fubjecls  to  fuch  a  cafe  as  this,  which  is  founded  on  the 
law  of  nations,  is  brought  on  the  complaint  of  a  perfon 
not  fubjecl  to  our  laws,  and  is  to  be  tried  in  a  court 
whofe  duty  it  is  to  adminifter  the  law  of  nations. 
Unlefs,  therefore,  fome  cafe  could  be  produced  which 
it  mould  appear  that  foreigners  have  been  held  to  be 
within  the  provifion  of  this  ftatute,  I  am  inclined  to 
think  that  Mr.  Parry  is  not  exonerated  from  his  re- 
fponfibility.  Now  the  only  cafe  of  the  kind  which  has 
been  mentioned  is,  that  of  the  Ba1t9  Vofs9  which  was 
before  the  Lords  of  Appeal  in  the  year  1 806.  It  was 
a  cafe  in  which  there  were  feveral  original  owners  of  a 
,  privateer,  one  of  whom,  being  indebted  to  a  perfon 
of  the  name  of  Ricbardfon,  transferred  to  him  his  (hare 
of  the  privateer,  as  far  as  he  could  do  fo  by  mere  verbal 
agreement.    This  perfon,  who  had  nothing  to  do  with 

?  the 


Digitized  by  Google 


HIGH  COURT  OF  ADMIRALTY. 


a99 


VuMca8tb}i8ij. 


the  original  purchafe  and  outfit  of  the  veflel,  and  who  nostra 
knew  nothing  of  the  tranfaction.  in  queftion  till  long  Sio*o»A 
after  it  had  taken  place,  was  ferved  with  a  monition,  Dolores. 
but  was  held  by  the  fuperior  court  not  to  be  refponfible. 
But  that  cafe  was  very  different  from  the  prefent. 
There  the  party  had  nothing  to  do  with  the  purchafe  or 
management  of  the  veflel.  Here  Mr.  Parry  is  the 
perfon  with  whom  the  tranfa&ion  originates,  and  who 
is  very  a&ive  in  fuperintending  the  conduct  and  ma* 
nagement  of  it  throughout.  I  do  not  think  that  the 
authority  which  relieved  Mr.  Richard/on,  in  that  cafe, 
would  extend  the  fame  indulgence  to  Mr.  Parry,  I 
think  therefore,  that  the  cafe  which  has  been  cited 
ought  not  to  control  what  I  have  before  Hated  to  be 
the  general  rule. 

Then  with  rcfpecT:  to  the  laches  which  has  been 
imputed,  I  confefs  I  do  not  fee  that  any  has  taken 
place.  The  party  being  a  foreigner,  the  proceedings 
inftituted  by  him  were  neceflarily  fufpended  upon  the 
breaking  out  of  hoftilities  between  Great  Britain^  and 
the  country  of  which  he  is  a  fubject ;  but,  when  the 
war  ceafed,  he  had  a  right  to  revive  the  proceedings, 
and  to  recur  to  his  former  remedy.  As  far  as  my 
judgment  goes,  therefore,  I  am  of  opinion  that  I  can- 
not difmifs  the  parties,  but  muft  over-rule  the  proteft. 

I  forgot  to  mention  that  it  is  the  duty  of  the  owners 
to  take  care  that  their  names  are  inferted  in  the  bill  of 
fale,  and  that  it  is  very  important  to  the  fecurity  of 
foreigners  that  none  of  the  owners  mould  be  omitted  ; 
otherwife,  by  the  infertion  of  one  name  only,  and  that 
perhaps  the  name  of  an  infolvent  perfon,  all  the  reft 
might  efcape  from  refponfibility. 
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My  8tb,  1813.  iEOLUS,  Mynne. 

Ffrfoosafingdoe  *J"»HIS  fhip,  together  with  her  cargo,  confiding  of 
^tSo'tbT  **"        l9A47  gallons  of  brandy,  was  feized  by  a  Cuftom 

^eUwithl"  Houfe  officer  in  the  London  Docks,  in  the  month  of 

ifendingitsexpi-  April  hd. 

tat"  n  and  the         *  ■         •  • 

wfu^aioiGwera-  There  were  four  Brttijh  licences  on  board  at  the 
tortnewu.  ^c  feizure ;  the  firft  of  which  was  dated  the  9th 
of  July  1812,  and  was  to  remain  in  force  for  the  fpace 
of  four  months.  By  the  terms  of  this  licence,  the 
claimants  were  permitted  to  export  in  thisveflel,  from 
London  to  Rocbelle  or  Havre,  a  cargo  of  Britijh  goods, 
and  to  import  from  Rocbelle,  or  to  fail  in  ballaft  from 
that  place  to  Havre,  and  import  from  thence  a  cargo 
of  wine,  fpirits,  &c.  on  condition  that  the  wine  and 
fpirits  fhould  be  imported  only  in  return  for  fugar, 
coffee,  ice.  previoufly  exported ;  the  proportion  of 
fpirits  to  be  not  more  than  1 20  gallons  for  every  1 2  cwt. 
of  fugar  ;  and  on  condition,  likewife,  that  the  fpirits 
ihould  be  imported  and  warehoused  for  exportation 
only. 

On  the  31ft  of  July,  a  licence  fimilar  to  the  former 
was  granted  with  an  additional  claufe,  permitting  the 
fhip  to  proceed  in  ballad  from  Rocbelle  or  Havre  to 
Bourdeaux,  and  import  the  cargo  from  that  port. 

The  quantity  of  fugar  exported  not  entitling  the 
veflel  to  bring  back  a  complete  cargo  of  fpirits,  ac- 
cording to  the  terms  "of  the  above-mentioned  licences, 
an  additional  licence  was  applied  for,  and  granted  on 
the  27th  of  Auguft,  18 12.  By  this  licence  the 
claimants  were  at  liberty  to  import  a  full  cargo  of  wine 
end  fpirits,  on  condition  that  the  excefs  of  fuch  wine 
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and  fpirits,  for  which  the  export  of  fugar  had  not  j^va 

already  been  made,  mould  be  warehoufed  according   1_ 

to  the  regulations  fet  forth  in  the  licences,  dated  the  J"$f^ 
9th  and  3 1  ft  of  July. 

This  licence  having  likewife  expired  before  the 
voyage  was  completed,  a  further  application  was  made 
to  the  Government,  and,  on  the  4th  of  January  1 8 1 3, 
a  licence  to  be  in  force  for  three  months  was  iflued, 
pemitting  this  veflel  to  import  a  cargo,  according  to 
the  provifion  of  the  licences,  dated  the  9th  and  3  ill  of 
July  1812. 

There  was  alfo  an  order  in  council,  dated  the  15th 
of  April  1813,  directing  the  (hip  to  be  admitted  to 
entry,  according  to  the  conditions  of  the  licence,  dated 
the  4th  of  January  181 3  ;  notwithftanding  the  ex- 
piration of  that  licence. 

The  veflel  proceeded  to  Rccbelte,  and  there  delivered 
a  cargo  of  fugar,  purfuant  to  the  terms  of  the  feveral 
licences  j  but,  having  been  detained  by  order  of  the 
Trench  government,  was  unable  to  bring  back  a  return 
cargo  within  the  time  prefcribed.  Upon  her  arrival 
in  the  London  Docks,  the  (hip  and  the  whole  of  her 
cargo,  confiding  of  19,447  gallons  of  brandy,  were 
feized  ;  but  as  it  appeared,  from  the  ftatement  of  the 
exports  and  imports,  made  by  fhe  proper  officer,  that 
the  claimant  had  a  right  under  the  renewed  licences 
to  import  14,610  gallons  of  fpirits,  the  feizor  con. 
fented  to  the  reftitution  of  that  quantity  of  brandy,  and 
of  the  flnp  itlelf.  The  remaining  4,867  gallons  of 
brandy,  being  the  cxcefs  of  the  quantity  allowed  by  the 
renewed  licences,  were  proceeded  againft  as  droits  of 
admiralty. 

For  the  feizor  it  was  faid,  that  the  refufal  of  the 
Britj/Jj  Government  to  grant  an  attention  of  the 

licence. 
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licence,  dated  the  27th  of  Augufi,  which  alone  per- 
mitted the  importation  of  a  full  cargo,  fufliciently 
declared  Its  intention  not  to  prated  beyond  the  quantity 
covered  by  the  other  licences ;  and  that  it  was  incum- 
bent on  the  court  to  carry  the  intention  of  the  Govern- 
ment into  execution  by  condemning  the  furplus. 

To  which  it  was  replied,  that  the  Government  re- 
fufed  to  renew  the  licence  of  Augufi  18 12,  merely 
in  confequence  of  a  general  change  of  policy  with 
refped  to  the  future  commercial  intercourfe  with  the 
ports  of  France.  That  it  did  not  mean  to  interfere 
with  what  was  paft,  but  to  refer  all  cafes  of  exifting 
licences  to  the  decifion  of  the  Court ;  and  that,  with 
reference  to  the  principle  of  former  decifions,  the 
claimant  who  had  ufed  every  degree  of  diligence  to 
complete  the  tranfadion  within  the  time  prefcribed, 
was  entitled  to  reftitution. 

1 

Judgment. 

Sir  W,  Scott. — Where  the  party  has  ufed  his  bed 
endeavours  to  fulfil  his  engagement,  and  has  been 
prevented  by  the  violence  of  the  enemy  from  firiifhing 
the  tranfadion  in  due  time,  the  Court  will  decree  re- 
ftitution, though  the  Government  may  have  refufed  to 
renew  the  licence.  The  refufal  of  the  Government 
to  grant  a  frefti  licence  appears  to  me  to  leave  the 
principle,  upon  which  the  Court  has  been  in  the  habit 
of  ading,  untouched  ;  and,  as  the  delay  in  this  cafe 
has  been  occafioned  folely  by  the  reftraint  impofed  by 
the  hollile  government,  I  ihall  rellore  the  property  to 
the  claimant. 
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MARIA  THERESA,  Phillips.  j«>  *h. 

THIS  was  a  fuit  for  wages  brought  by  fome  mariners  ak«  enemfct 
are  .it  liberty  to 

who  failed  on  board  this  American  veffel,  from  the  fae  b  the  court* 
port  of  New  Tork,  under  an  engagement  to  proceed  to  fo/wV^eSU 
Gottenburgb  and  back.   The  matter,  however,  inftead  ^^"u  1 
of  going  to  Gottenburgb,  according  to  the  agreement 
entered  into  with  his  men,  failed  to  St.  Peterjburgb  ;  C™*^&£<* 
and  there  took  a  new  cargo  on  board,  which  he  aUccncc* 
brought  to  the  Port  of  London,  under  the  protection 
of  a  Britijb  licence.    Upon  their  arrival  in  this  country, 
the  feamen  demanded  their  wages,  and,  upon  the 
refufal  of  the  mailer  to  fatisfy  their  demands,  the  (hip 
was  arrefted. 

The  cafe  now  came  before  the  Court  upon  a  motion 
to  fuperfede  the  warrant  of  arreft. 

In  fupport  of  the  motion  it  was  contended,  that  the 
voyage  was  not  complete  till  the  return  of  the  (hip  to 
New  Tork9  and  confequently  that  the  mariners  were 
not  entitled  to  their  wages  till  their  arrival  in  that  port : 
that,  being  alien  enemies,  they  could  not  fue  in  the 
courts  of  this  country. 

On  behalf  of  the  mariners  it  was  faid,  that  the  voy- 
age from  St.  Peterjburgb  to  the  Port  of  London  had 
nothing  to  do  with  the  original  agreement  entered  into 
at  New  Tork  ;  and  that,  having  come  to  this  counrry 
tinder  the  protection  of  a  Britijb  licence,  the  character 
of  an  alien  enemy  was  pro  bdc  vice  difcharged,  and  the 
men  at  liberty  to  recover  their  wages  by  the  affiftance 
of  a  Britj/b  court  of  juftice. 

Judgment. 
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Judgment. 

TllERESA.        SWW.Scott.—  This  (hip  failed  from  an  American  port 


withanunderilanding,  on  the  part  of  the  fcamcn,  that 
1813. '  they  were  to  proceed  to  Gottenburgb  and  back;  inftead 
of  that,  the  mafter  difcharged  his  cargo  at  St.  Peter f. 
burgh,  and  entered  into  a  new  contract  to  come  to  the 
port  of  London,  under  licence,  which  he  could  not  do 
confidently  with  the  laws  of  his  own  country.  I  think 
this  conduct  of  the  mailer  has  the  effect  of  duTolving 
the  original  contract  under  which  the  parties  failed  from 
New  Tork.  If  he  is  at  liberty  to  enter  into  a  new  en- 
gagement,  it  would  be  very  unfair  to  bind  down  the 
men  to  the  terms  of  their  original  contract.  It  can- 
not be  that  the  men  ihould  be  fall  and  the  mailer  loofe 
at  the  fame  inilant.  Are  the  men  bound  to  return  to 
New  Tork  with  this  (hip?  I  think,  certainly  not* 
Suppofethey  do  go  back,  how  are  they  to  obtain  their 
wages  ?  They  can  get  no  redrefs  from  an  American 
court  of  juilice ;  for  the  whole  tranfaction  is  illegal  by 
the  laws  of  that  country.  If  this  court  ihould  refufe 
them  the  benefit  of  its  affiilance,  the  men  would  be 
deprived  of  all  remedy ;  I  ihali  therefore  pronounce 
for  the  jurifdictioa  of  the  Court,  and  (hall  compel  the 
payment  of  their  wages  to  the  feamen. 
Motion  to  fuperfede  the  warrant  of  arreft  refufed. 
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WOHLFORTH,  Steenveld.  j«<vt3*, 

1813. 

'J'HIS  was  the  cafe  of  a  (hip,  under  Pruflian  colours*  the 

laden  with  a  cargo,  confiding  of  57,400  Edam  <™g«naj  0-1*0  ha* 
cheefes,  one  cafk  of  drCgs,  and  one  cheft  of  coral  unavoidable  acW 
beads.    There  was  a  licence  on  board,  permitting  the        0f  7"* 
veflel  to  import  from  Amflerdam  to  London  a  cargo  ^""J*^ 
of  cheefe,  drugs,  &c.  (even  if  enemy's  property),  and  **i"ng  in  a  freft 
to  export  from  London  to  Amflerdam  a  cargo  of  per-  kjnd°afti  "he"* 
mitted  goods,  no  condition  that  the  cargo  fo  imported  S»«  u^c«  w» 
iliould,  on  the  arrival  of  the  veflel  in  the  port  of  hid 
London,  be  landed  and  placed  under  the  joint  locks 
of  the  crown  and  of  the  importer,  there  to  remain  at 
the  expence  of  the  importers  until  they  mould  have 
loaded  and  exported  in  the  fame  veflel  from  the  port 
of  London  to  Amflerdam  a  cargo  of  goods  as  aforefaid 
permitted  to  be  exported,  to  the  value  of  not  lefs  than 
£10  fterling  for  every  ton  burthen,  according  to  the 
admeafurement  of  the  veflel.    The  licence,  which  was 
to  be  in  force  for  three  months,  was  dated  on  the  2d 
of  December  1811,  and  confequently  expired  on  the 
ad  of  March  1813.    The  capture  was  made  on  the 
19th  of  June.    It  appeared  from  the  evidence  of  the 
matter,  &c.  that  the  fhip  failed  from  Amflerdam  on 
the  24th  of  February >  and  that,  having  futtained  con- 
siderable damage,  (he  was  compelled  to  put  into  Me* 
demblick  in  Holland ;  that   the  cheefe  was  totally 
fpoiled,  and  that  there  was  a  neceflity  of  unloading 
the  cargo,  both  on  account  of  its  damaged  ftate,  and 
alfo  for  the  purpofe  of  repairing  the  fhip.    After  the 
repairs  were  completed,  the  (hip  was  arretted  for  the 
expences  incurred,  which  occafioned  farther  delay  ; 
but  as  foon  as  the  fhip  was  at  liberty  to  proceed,  (he 
YQU  u  x  failed 
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a  new  cargo  of  cheefes,  of  the  fame  quantity 
t  and  quality  with  thofe  originally  (hipped.  The  queftion 

July  t3th,    was,  whether  the  veffel  had  forfeited  the  protection  of 
,8x3'      the  licence  by  taking  in  a  frefli  cargo  after  the  time  for 
which  it  was  granted  had  expired, 

Judgmint. 

Sir  W.  Scott— In  what  manner  the  infurers  might  de- 
cide this  queftion,  I  cannot  take  upon  myfetf  to  fay. 
Looking  naturally  enough  to  their  own  interefts,  they 
might  perhaps  view  it  in  a  very  different  light  from  that 
m  which  this  Court,  defirous  of  putting  a  liberal  interpre- 
tation on  the  intentions  of  Government  and  the  acts  of 
individuals  under  thofe  intentions  as  exprefled,  is  bound 
to  view  the  tranfaction.  It  does  not  appear  to  me  that 
what  has  been  done  in  this  cafe  amounts  to  a  violation 
of  the  licence. 

It  appears  that  the  (hip,  having  taken  on  board  her 
cargo,  confifting  of  54,700  cheefes,  failed  from  Am- 
Jterdam,  and  that  fhewas  obliged  to  put  into  Medemblkks 
which  bears  the  fame  relative  fituation  to  Amfterdam 
that  Grave/end  does  to  London.  At  Medemblick  it 
was  necetfary  to  unlade  the  cargo';  and  the  cheefe, 
upon  unlivery,  was  found  to  be  fo  much  damaged, 
that  it  was  not  fit  to  be  put  on  board  again.  Jc  was, 
therefore,  thought  advifable  to  fell  the  old  cargo,  and 
purchafe  a  new  one,  of  the  fame  defcription,  which 
was  accordingly  done.  Now  this  circumftance  of  pur- 
chafing  a  cargo  of  precifely  the  fame  defcription,  does, 
I  think,  diflinguifh  the  prefent  cafe  very  materially  from 
thofe  which  have  been  alluded  to,  in  which  the  original 
tran factions  were  departed  from,  and  new  adventures 
undertaken.  Here  the  fecond  cargo  was  of  the  fame 
identical  nature  with  the4firft,  correfponding  with  h' 
both  in  fubftance  and  quality.  It  does  not  appear  that 

there 
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there  was  time  to  have  obtained  a  frefli  permiflion  from 
the  Britijh  Government.  If  the  (hip  had  received 
damage  after  her  arrival  in  the  Thames ,  and  had  then 
gone  back  to  the  Texel  for  the  purpofe  of  taking  a 
frefli  cargo,  the  fame  indulgence  could  not  have  been 
reasonably  expected ;  becaufe  there  the  parties  might 
have  had  acccfe  to  Government,  and  might  have 
applied,  without  lofs  of  time,  for  a  new  licence. 
The  cafe  is  very  different,  where  the  (hip  is  in  a  dif- 
tant  port,  and  where  the  foreign  (nippers  are  acting 
for  perfons  in  this  country  Without  the  ready  means  of 
communication  with  their  principals*  What  more  ad- 
vifeable  method  could  the  parties  have  adopted  under 
the  circumftances  ftated?  Was  the  licence  to  be 
rendered  abortive  ?  Was  the  fhip  to  come  in  ballaft  r 
That  would  not  have  been  permitted. ,  If  the  cheefes 
originally  put  on  board  had  been  brought  hither,  they 
mud,  under  the  terms  of  the  licence,  have  been  put 
into  Government  warehouses,  and  there  kept  as  a  fecu* 
rity  till  a  return  cargo  had  been  exported.  But  what 
would  have  been  the  value  of  the  fecurity  if  the  cheefes 
were  of  no  value  ?  I  cannot  think  there  has  been  fuch 
a-  departure  from  the  licence  as  to  deprive  the  parties 
of  all  protection  under  k.  The  cafe  would  have  been 
widely  different,  if  goods  of  a  different  defcriptiori 
had  been  taken  inftead  of  the  former  cargo.  Hera 
the  original  purpofe  was  purfued :  No  new  fpeculatiort 
was  originated,  nor  any  change,  except  fuch  as  was 
produced  by  time  and  unavoidable  accidents.  I  am  of 
opinion,  therefore,  that  I  do  not  go  beyond  a  juft  and 
fair  interpretation  of  the  licence,  in  faying  that  the 
tranfa&ion  comes  within  the  latitude  that  ought  to  be 
allowed. 
Ship  and  cargo  reftored. 
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LOUISE  CHARLOTTE  de  GULDENERON1, 

Havsen. 

The  fraurfuUnt  *TPHIS  was  the  cafe  of  a  {hip,  under  Detnljb  colours, 

tZr  ttow  bdcn  a  ^8°  of  corn>  ^  takcn 'm  P1^- 
h.  vai,a.ty,  even  cution  for  a  voyage  from  Aarbuus  with  an  averted  defti- 

witerr  lite  j>crfon  * 

cUiinins  j«r«ec.  nation  to  the  port  of  Newcqfile.  A  claim  was  given  for 


innocent  of  the**  the  fhip  and  cargo,  as  protected  by  a  licence,  which 
inud"  purported  to  be  dated  on  the  8th  of  Oftober  1811  j 

but,  from  an  affidavit  brought  in  on  the  part  of  the 
captor,  it  appeared  that  the  licence,  upon  which  the 
claimant  relied  for  protection,  had  been  granted  by  the 
privy  council  on  the  8th  of  September,  and  not  on 
the  8  th  vlOclobet.  In  confequence  of  this  affidavit, 
the  judge  afligned  the  claimant  to  exhibit  farther  proof 
as  to  the  deftination  of  the  cargo,  and  to  account  for 
the  alteration  appearing  to  have  been  made  in  the  date 
of  the  licence.  An  affidavit  made  by  the  Dani/b 
fhippcr  was  now  offered,  in  which  it  was  dated  that  he 
purchafed  the  licence  at  Copenhagen*  in  the  prefencc 
of  two  merchants,  and  that,  if  any  alteration  had  been 
made  in  the  licence,  it  was  fo  done  befpre  it  came  into 
his  poflcflion ;  that  he  was  totally  ignorant  of  any 
fuch  alteration,  and  that  he  had  paid  a  high  price  for 
the  licence,  conceiving  that  it  was  in  all  refpeds  com- 
plete and  regular.  This  abatement  was  corroborated 
by  the  evidence  of  the  two  merchants  who  were  afiferted 
to  have  been  prefent  when  the  licence  was  purchafed* 

■ 

JUDOMKNT. 

Sir  Hr.  Scott — In  this  cafe  two  demands  were  made  by 
the  Court  on  a  former  day ;  firft,  the  production  of  a  let* 
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ter  aflerted  to  have  been  written  by  Meflrs.  Armftrong 

and  Co. ;  and,  fecondly,  an  explanation  with  refpett  Cuarlottk 

to  the  falfification  of  the  licence,  which  purports  to  gcldiseronf: 

be  dated  on  the  8th  of  0 Sober  ;  on  which  day  it  ap-  — 

pears  that  no  fuch  licence  was  iflued,  though  there  was  ^tftr^  ^ 
a  licence  to  the  fame  effect  granted  on  the  8th  of 
September. 

With  refpett  to  the  letter,  and  its  non-arrival,  no 
fatisfa&ory  explanation  has  been  afforded  to  the  Court ; 
but  it  may  be,  that  it  has  mifcarried,  in  confequence 
of  the  difficulties  to  which  all  foreign  corrcfpon- 
dence  is  now  expofed.  I  (hall  therefore  not  lay  any 
great  flrefs  upon  the  deficiency  of  the  cafe  in  this 
refpeS. 

The  other  obje&ion  is  of  greater  weight,  and  is 
entitled  to  the  moft  ferious  confideration  of  the  Court. 
It  appears  very  certain  that  the  date  of  the  licence, 
under  which  the  prefent  claim  is  made,  has  been 
altered,  and  consequently  that  the  licence  itfelf  muft 
become  a  mere  nullity.  It  is  faid,  however, 
that  although  there  may  have  been  a  fraudu- 
lent alteration  in  the  date  of  the  licence;  yet  the 
prefent  holders,  who  were  entirely  ignorant  of  that 
alteration,  and  who  purchafed  the  licence  at  a  large 
price  in  the  market  overt,  ought  not  to  be  the  fuf- 
ferers.  But.  there  are  many  cafes  in  which  it  is  una- 
voidable that  an  innocent  man  mould  fuffer  for  the 
fraud  of  others.  If  I  take  adulterated  money,  it  is 
every  day's  experience  that  I  fuffer  for  it  by  lofs, 
though  no  party  to  the  fraud.  In  the  prefent  cafe,  I 
profefs  that  I  do  not  fee  how  it  is  poffible  to  produce 
fufficient  evidence  to  fatisfy  the  Court  that  the  indivi- 
duals claiming  the  benefit  of  the  licence  for  the  pro- 
tection of  their  property,  were  not  themfelves  guilty, 
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at  lead  cognizant  of  the  fraud  which  has  been  conv 
Ciarlottb  mitted.  Where  a  licence,  admitted  to  be  adulterated, 
potDENEioNi.  is  relied  upon,  the  denial  of  the  party  himfelf,  even 
"iJ~IT^T  upon  oath,  cannot  be  deemed  fufficient  to  exonerate 
"  48XJ.  1  him  from  the  rcfponfibility  to  which  he  is  liable,  fo  far 
as  the  validity  of  that  licence  for  any  beneficial  purpofe 
is  concerned.  It  is  faid  that  the  Court  might,  in  this 
cafe,  be  fu mimed  not  only  with  the  affidavit  of  the 
party  himfelf  denying  all  knowledge  of  the  alteration 
that  has  been  made,  but  likewife  with  the  evidence 
of  two  difinterefled  perfons,  who  were  prefent  when 
the  licence  was  purchafed  in  its  prefent  date,  for  a 
valuable  confideration.  But  I  do  not  think  that  this 
would  be  fufficient  to  remove  the  difficulty.  The 
whole  tranfa&ion  of  the  purchafe  and  fale  might  be 
merely  oflenfible,  and  have  been  arranged  before-hand 
between  the  pretended  buyer  and  feller.  There  is 
hardly  any  evidence  that  would  fatisfy  the  Court,  that 
the  alteration  of  the  date  might  not  be  the  a&  of  the 
party  himfelf,  by  whom  the  benefit  of  the  licence  is 
claimed  ;  and,  though  it  is  not  at  all  neceffary  for  me 
to  infer  fraud  againil  the  party  now  before  the  Court, 
I  mufl,  for  the  fake  of  guarding  againft  fraudulent  a£U 
pf  this  kind,  adhere  to  the  general  rule,  that  the  party 
claiming  the  benefit  of  a  licence  mud  fhew  a  licence 
unimpeached.  Take  the  facts,  however,  to  be  proved 
as  dated,  that  the  matter  parted  in  the  prefence  of 
Others,  and  that  a  bond  fide  purchafe  was  made.  The 
party  would  in  that  cafe  be  entitled  to  his  remedy 
againd  the  perfon  from  whom  he  purchafed.  If  any 
other  rule  than  -that  which  J  have  laid  down  were  per- 
mitted to  prevail,  the  confequence  would  be,  that  a 
floor  would  be  opened  to  the  indefinite  extenfion  of 
licences  j  for  they  might  then  be  prolonged  at  will  not 
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only  by  the  hoftile  government  itfelf,  but  by  every  per-  LoimE 
fon  refident  in  the  enemy's  country.   The  prefent  cafe  Charlotte 
may  be  one  of  great  hardfhip  upon  an  innocent  indivi-  guldenikom. 
dual;  but  I  cannot  take  upon  myfelf  to  fay  that  a  licence 
which  has  been  vitiated  in  fo  material  a  point  can  be  1813. 
deemed  valid ;  and  I  therefore  feel  myfelf  under  the 
neceffityof  pronouncing  a  fentence  of  condemnation. 


GEORGE  THE  THIRD,  Scott.  jw-  nth, 

1813. 

THIS  vcflel  failed  from  the  port  of  Falmouth  in  Ja-  Foreigner,  hired 
maica,  on  the  13th  of  January  181 1,  bound  to  1°^^^, 
Puerto  Cavallo  on  the  Spanijh  Main,  where  me  arrived  ™ 
and  took  on  board  a  cargo  of  mules,  with  which  me  J^J*"^ 
returned  to  Montego  Bay,  and  was  there  feized  by  the  w«hm  th.  pro. 
collector  of  his  Majefty's  cuftoms.  ^.uLuw, 

On  the  27th  of  April  a  libel  was  filed  in  the  vice-  H^f** 
admiralty  court  of  Jamaica,  pleading  the  feveral  navi-  --a^ 
cation  ads,  from  the  12  Car.  2.  c.  18.  to  the  43  G.  3.  tiooof  Britifh 
c.  64.  inclufive,  and  alleging  that  more  than  three-  fcamw*  » 
fourths  of  the  crew  by  which  the  (hip  was  navigated 
were  foreign  feamen,  contrary  to  the  form  of  the 
ftatutes,  &c, 

On  the  24th  of  May  a  claim  was  given  on  behalf  of 

Britijb  merchants. 

On  the  return  of  the  (hip  to  Montego  Bay  there  were 
42  perfons  on  board ;  30  mariners,  befides  the  matter 
and  11  foreign  muleteers,  who  were  (hipped  with  the 
cargo  at  Puerto  Cavallo.  Six  of  the  feamen  including 
the  mailer  were  clearly  Briti/h  fubje&s,  two  others  of 
them  were  of  rather  doubtful  national  charafter,  and 
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George" the  the  reft  were  admitted  to  be  foreigners.    It  appeared 
Third.      that  two  other  BritiJIj  feamen,  who  compofed  a  part  of 
Nov  lllh>    lh«  original  crew,  had  been  imprefled  out  of  the  fliip 
1813.  *    after  the  voyage  had  commenced. 

A  fentence  of  condemnation  was  pafled  in  the  Court 
below,  from  which  the  prefent  appeal  was  profecuted. 

Judgment. 

Sir  IV.  Scott. — I  cannot  feel  myfelf  difpofed  to  con- 
cur in  the  fentence  of  condemnation  which  has  been 
paffed  on  this  fliip,  as  not  having  had  a  fufficient 
number  of  Britijh  feamen  on  board.    By  the  naviga- 
tion laws  of  this  kingdom,  which  were  pafled  in  the 
reign  of  Charles  the  Second,  it  is,  amongft  other  re- 
gulations, provided,  that  Britijh  (hips  fliould  be  man- 
ned by  a  very  large  proportion  of  Britijh  feamen.  In 
time  of  war,  however,  it  has  been  found  neceflary  that 
the  fyftem  mould  be  in  fome  meafure  departed  from, 
becaufe  it  then  becomes  neceflary  that  Britijh  feamen 
fhould  be  employed  in  the  King's  fervice  againft  the 
enemies  of  the  country  ;  and,  when  this  date  of  things 
takes  place,  the  commercial  navigation  of  the  coun- 
try muft  be  in  part  committed  to  the  agency  of  foreign 
feamen.    The  ftrictnefs  of  the  original  law  has  there- 
fore been  occafionally  relaxed,  and  the  rule  with  re- 
fpecl  to  the  number  of  Britijh  feamen  has  been  modi- 
fied at  different  times,  according  to  the  different  exi- 
gences of  the  public  fervice ;  the  laft  ftatute  which  was 
pafled  relative  to  this  fubjeft  requiring  only  one  fourth 
of  the  crew  to  be  BriiiJJj  feamen. 

The  queftion  is,  Whether  the  crew  on  board  this 
veflel  is  fufficiently  Britijh  to  fatisfy  the  demands  of 
this  act  of  parliament  ;  and  I  am  clearly  of  opinion 
ttiat  it  is.   The  cargo  confuted  of  243  mules ;  and  k 

appears 
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appears  that  a  number  of  perfons  were  put  on  board  The 
the  (hip  for  the  purpofe  of  taking  care  of  them,  as  it  thud. 
is  quite  neceffarv  there  fhould  be,  the  mariners  them*  1 

.  r  r       Nov  Xllh 

felves  being  wholly  unfit  for  fuch  a  fervice.  It  is  necef-  »8ij. 
fary  that  the  perfons  employed  to  take  care  of  the  mules 
fhould  be  ufed  to  the  care  of  fuch  animals ;  and  I 
mud  fuppofe  that  it  is  ufual  to  employ  for  this  pur- 
pofe perfons  who  have  likewife  fome  little  experience 
of  the  fea  ;  becaufe.  if  they  were  wholly  unaccuftomed  i 
to  that  element,  they  might  probably,  from  the  infir- 
mity to  which  landfmen  are  fubjedt  in  fuch  a  fituarion, 
be  incapacitated  from  attending  to  the  bufinefs  for 
which  they  were  engaged.  In  like  manner,  I  pre* 
fume,  that  perfons  not  wholly  unufed  to  the  fea.  are 
employed  in  the  care  of  race  horfes,  which  are  fre- 
quently exported  from  this  country  to  the  IVefi  Indies. 
It  is  true  that  the  perfons  engaged  in  the  care  of  thefe 
mules  are  called  mariners  ;  but  the  meaning  of  that 
term,  as  it  is  here  ufed,  is,  I  prefume,  that  they  are 
perfons  not  wholly  unaccuftomed  to  fea-voyages :  They 
may,  I  think,  be  confidered  as  a  fort  of  marine  grooms* 
They  were  engaged  for  the  care  of  the  mules  only, 
the  crew  being  of  themfelves  competent  to  manage  the 
bufinefs  of  the  (hip  without  their  afliftance ;  and  it  is 
not  the  mere  a&  of  now  and  then  pulling  a  rope,  or 
affi fling  in  a  way  that  any  other  man  of  fufficient 
flrength  and  activity  might  do,  that  will  alter  the  cha- 
racter of  thefe  perfons,  and  occafion  them  to  be  con- 
fidered as  belonging  to  a  different  clafs  from  that  in 
which  they  would  otherwife  be  ranked.  To  fay  that 
men  of  this  description  are  not  to  be  taken  on  board 
a  Britijh  (hip,  would  be  in  effect  to  fay  that  a  cargo 
of  this  kind  mould  not  be  at  ail  carried  ;  for  the  fafe 
conveyance  of  it  would  be  almoft  impoffibie  without 
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fach  arMance.  Any  attempt  to  evade  the  ftatute 
would  certainly  require  to  be  moil  flri&ly  watched  ; 
but  2  fee  nothing  of  that  fort  in  the  prefent  cafe,  nor 
^tii^9  .there  any  reafon  to  fufped  that  there  has  been  a 
confufionof  offices  fraudulently  contrived  for  the  pur- 
pofe  of  eluding  the  provifions  of  the  act.  of  parliament. 

Having  then  difpofed  of  this  part  of  the  cafe,  I  pro- 
ceed to  fee  how  it  (lands  in  other  refpe&s ;  and  I  mult 
fay  that  there  appears  tohave  been  a  fufficient,  or  rather 
a  more  than  fufficient,  number  of  Britijb  feamen  than 
is  required  by  the  law  as  it  now  (lands.   The  only 
doubt  that  can  be  raifed  arifes  upon  the  paper  which 
is  called  the  mufter-roll.  Refpe&ing-this  paper,  a  very 
different  hiftory  is  given  by  the  witneHes  on  one  fide 
and  on  the  other.   The  CuftonvHoufe  officer  fays, 
the  mate  gave  it  to  him  :  but  the  account  given  by  the 
mate  himfelf  is  very  different.    He  fays,  the  Cuftorn- 
Houfe  officer  produced  it  to  him  for  his  fignature ; 
but  as  to  the  manner  in  which  he  got  it,  or  whence  it 
came,  he  profefles  an  entire  ignorance.    There  is  cer- 
tainly forae  confufion  with  refpeft  to  this  paper,  which 
does  not  appear  to  be  entitled  to  much  credit ;  for  it 
ilates  facts  which  are  perfectly  unfounded,  and  which 
mufl  have  been  known  fo  to  be  by  the  mate  at  the  time 
when  he  figned  it.   It  contains  the  name  of  a  man  who 
was  not  on  board  the  (hip  when  it  failed,  and  altogether 
omits  the  names  of  two  others  who  were  on  board.  It 
is  a  paper,  therefore,  fo  manifeflly  untrue,  that  it  be* 
trays  itfelf  by  its  own  vices,  and  would  certainly  not 
have  been  figned  by  the  mate  if  he  had  been  al- 
lowed the  neceflary  time  for  the  examination  of  its 
contents. 

:  Then  how  (lands  the  cafe  upon  the  parole  evidence  ? 
Why,  the  Cuftom-Houfe  officers  lay,  that,  upon  the 

4.    .  men 
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men  beine  muttered,  only  fix  of  them  declared  them-  „  The 

n  .  .  George  the 

felves  to  be  Englijh,  and  that  the  others  faid  they  were  t«*d. 
foreigners.  One  of  the  witnefies  dates,  that  the  men  ■ 
w  ere  warned  that  the  perfons  examining  them  were  1813. 
not  imprefs-officers ;  but  the  feamen  might  perhaps 
(till  fufpett  the  fad  to  be  otherwife,  and  might  for  the 
moment  think  it  prudent  to  difavow  their  country. 
Can  1  put  fuch  declarations,  made  under  fuch  impref* 
(ions,  againft  evidence  given  upon  oath,  and  contain- 
ing a  detailed  account  of  their  families  and  domicils  ? 
With  refpeft  to  the  two  men  who  were  imprefTed  into 
the  King's  fervice,  they  come  clearly  within  the  ex- 
ception of  the  flatute.  Being  called  into  the  military 
fervice  of  their  country,  and  removed  by  the  mere 
cafuaities  of  the  war,  their  abfence  is  fufficiently  ac- 
counted for.  It  appears  that  all  due  diligence  was 
ufed  to  procure  a  fufficient  number  of  Britijh  feamen  ; 
and  though  fome  of  thofe  who  were  at  firft  taken  on 
board  were  afterwards  removed  by  civil  procefs,  yet 
there  were  ten  left,  who  are,  I  think,  fairly  to  be 
confidered  as  Britijh  fubjefts  ;  at  leaft  to  the  extent 
of  exonerating  tliis  veflel  from  forfeiture.  I  (hall, 
therefore,  reverfe  the  fentence  pronounced  by  the 
Court  below ;  but  I  (hall,  under  the  particular  cir- 
cumftances  of  the  cafe,  allow  the  feizor  the  cods  of 
fhe  appeal. 
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FREUNDS CH AFT,  Kock. 

THIS  Was  the  cafe  of  a  yeffel>  caPtur^  in 

c^tijjrf ?!hi        the  ^orib  Sea'  on  the  22d  of        l8l3»  having 
h«r  return  ip  previoufly  delivered  a  cargo  of  corn  in  London,  under 

the  protection  of  a  £r///jfc  licence.  The  licence  had 
*****  expired  oa  the  fourth  day  of  the  preceding  month  of 
December  •  and  as  no  objection  was  now  made  to  the 
reflitution  of  the  fhip,  the  only  queftion  for  the  deci- 
fion  of  the  Court  was,  Whether  the  captors  were  in- 
titled  to  the  allowance  of  their  expences. 

For  the  Captors*  the  King's  Advocate  and  Adams 
contended,  That  the  capture  was  juftified  by  the  ex- 
piration of  the  licence,  and  the  negligence  of  the 
claimants  in  not  ufing  due  diligence  ta  bring  the  cargo 
to  Great  Britain  within  the  time  prefcribed. 

For  the  Claimants  it  was  faid,  That  when  the  fhip 
had  fulfilled  her  engagement,  by  bringing  her  cargo 
to  the  port  of  detonation,  the  expiration  of  the  licence 
was  immaterial,  and  that  the  return-voyage  ought  not 
not  to  have  been  interrupted.  That  the  documents 
on  board  made  it  clear  that  the  flup  had  come  to 
this  country  under  the  protection  of  a  licence,  and 
that  there  was  not  the  flighted  ground  for  the 
capture. 

.  Court.— Being  of  opinion  that  the  capture  ought  not 
to  have  been  made,  I  fhall  certainly  not  allow  the  cap- 
tors their  expences.  All  that  I  have  heard  urged  in 
the  way  of  juflification  is,  that  there  had  been  delay 
in  carrying  the  tranfaction  into  effect.  The  time  which 
had  been  loft  appears  to  me  to  be  fufficiently  ac- 
counted for but,  fuppofing  there  had  been  any  im- 
proper 


Digitized  by  Google 


HIGH  COURT  OF  ADMIRALTY.  317 

proper  delay  in  the  earlier  part  of  the  voyage,  I  am  cf  The 
opinion  that  the  fault  was  effectually  purged  by  the  Freundfchaft. 

arrival  of  the  fhip,  and  the  delivery  of  a  cargo  in  a  Nov  iatb| 

port  of  this  country.    If  perfons  will  lay  their  hands  181  * 
on  a  veflel  fo  circumftanced,  I  fhall  certainly  not  in- 
demnify them. 

Captor's  expences  refufed. 


LOUISA,  HlGGINBOTHAM.  JVbiMttfc, 

^pHIS  fhip  and  cargo,  bound  on  a  voyage  from  CivU  ravage* 
Quebec  to  the  ifland  of  Madeira,  were  captured  ^uc  *°  a/.Kin*'» 

>fc#  *         4    lhip  for  fenices 

on  the  1 5th  of  December  1 8 1 2,  by  the  American  pn-  rendered  to  a 
vateer  Decatur and  re-captured  on  the  1 1  th  of  Ja~  in  addition  to 
nuary  1813,  by  His  Majefty's  (hip  Andromache.  At 
the  time  of  the  re-capture,  the  fhip  was  in  a  diftrefied  from 
condition,  with  her  main-top-mafl  and  main-fore- 
maft  gone ;  the  former  having  been  carried  away  in  a 
gale  of  wind.  A  jury  main  and  fore-top-mafl  were  put 
up  with  fpars  fent  from  on  board  the  Andromache,  and 
the  veflel  was  taken  in  tow  for  feveral  days.  A  prize- 
mafter  was  afterwards  put  on  board,  with  orders  to 
proceed  to  the  firft  port  in  England ;  but  the  fhip 
having  twenty-four  inches  of  water  in  the  hold,  and 
the  crew  being  exhaufted,  it  was  found  impoflible  to 
reach  an  Englifh  port.  The  veflel  was  therefore  taken 
into  Corunna,  where  the  cargo  was  difpofed  of,  under 
the  authority  of  the  Britijh  vice-conful. 

Judgment. 

Sir  W.  Scott.— The  firft  queftion  to  be  difpofed  of 
in  this  cafe  is,  Whether  civil  falvage  is  to  be  given  to 
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which  {he  is  entitled  under  the  ftatute.    The  z€t  of 
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/lev.  nth,  parliament,  contemplating  military  falvage  only ,  gives 
to  the  re-captors  the  fame  rate  of  reward,  whether 
the  fervice  has  been  eafily  effected  or  not,  whether  the 
enemy  abandoned  the  property  without  a  conteft,  or 
whether  the  re-capture  of  it  was  attended  with  danger, 
or  even  with  the  lofs  of  part  of  the  crew.  It  may, 
however,  happen  that  a  fliip  may  be  refcued  not  only 
from  the  hands  of  the  enemy,  but  likewife  from  the 
dangers  of  the  fea,  and  thus  a  civil  may  be  combined 
with  a  military  falvage.  Under  fuch  circumftances, 
more  particularly  in  cafes  where,  fuppofing  no  mili- 
tary falvage  to  be  due,  a  claim  for  civil  falvage  alone 
might  with  juftice  have  been  made,  the  Court  has 
thought  itfelf  at  liberty  to  go  beyond  the  proportion 
limited  by  the  aft  of  parliament,  and  to  give  an  ad- 
ditional  reward  to  the  falvors  as  for  a  feparate  fervice. 

Upon  the  prefent  occation  I  have  to  regret  that  the 
circumftances  of  the  cafe  are  very  imperfectly  brought 
to  the  notice  of  the  Court.  From  the  evidence  which  is 
farniflied,  it  is  not  very  apparent  what  is  the  exact 
amount  of  the  fervice  which  has  been  performed ;  but 
it  does,  I  think,  Sufficiently  appear  that  the  fliip  was 
in  a  very  diflrefled  condition ;  that  her  main-mad  and 
fore-top-maft  were  gone ;  and  that  there  was  a  con- 
tribution of  affiftance  from  the  king's  fhip,  which  oc- 
cafioned  the  prefervation  of  the  veflcl.  The  fliip  muft 
be  taken  to  have  been  in  a  (late  of  confiderable 
danger  from  her  own  condition  ;  and  though  it  is  cer- 
tainly the  duty  of  King's  (hips  to  afford  afliftance  to  all 
His  Majefty's  fubje&s  whom  they  may  meet  with  in 
diftrefs,  yet  I  do  not  know  that  it  is  incumbent  upon 
them,  at  the  Hazard  perhaps  of  their  lives,  and  with- 
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out  any  profpeft  of  reward,  to  take  charge  of  a  fhip  ' 
in  a  (inking  (late.    Any  hefitation  in  affording  aflift-  . 
•ance  might  be  of  dangerous  confequence  to  the  pro-  ^j^*11*. 
perty  of  perfons  fo  circumftanced  ;  and  it  is  therefore 
proper,  for  the  encouragement  of  prompt  and  fignal 
exertions,  on  the  part  of  the  King's  officers  and  men, 
to  hold  out  to  them  the  profpect  of  reward.    It  ap- 
pears that,  fubfequent  to  the  re-capture  from  the 
enemy,  the  fhip,  being  in  danger,  was  taken  in  tow 
for  feveral  days  by  the  Andromache,  and  that  a  prize- 
mailer  was  then  put  on  board,  and,  as  I  prefume, 
fome  other  men,  in  order  to  make  up  a  competent 
crew,  who  aflifted  in  navigating  the  fhip  into  port. 
The  captain  of  a  man  of  war  is  not  bound  to  put  him* 
felf  or  his  men  in  danger  to  preferve  a  merchant  (hip 
from  finking ;  and  I  do  not  know  that  he  is  bound  to 
take  her  in  tow.    He  did  fo,  in  this  inftance,  for  as 
long  a  time  as  any  afliftance  of  that  kind  was  required  ; 
and  although  the  fervice  which  has  been  performed 
is  not  of  the  higheft  degree  of  merit,  it  is  not  to  be 
too  lightly  eftimated.    Upon  the  whole,  I  (hall  allow 
one  fixth  part  of  the  value  of  this  fhip  and  cargo  to 
the  falvors,  confidering  that  the  proportion  beyond 
that  to  which  they  would  have  been  entitled  under 
the  A&  of  Parliament  is  juftly  due  to  them,  as  a  re- 
muneration for  their  fervices  in  preferving  the  property 
from  the  perils  of  the  fea. 

With  refpeft  to  freight,  I  am  of  opinion,  as  well 
upon  the  equity  of  the  cafe  as  upon  the  *  authority 
which  has  been  cited,  that  none  is  due,  the  voyage 
having  been  totally  defeated  by  the  fele  of  the  goods 
at  Corumut. 

r  
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navigation   >"pHI$  veflel,  under  Britijh  colours,  arrived  at  the 

laws  are  not  J[ 


The 

laws  l.   A 

binding  ujx>a  the        Bay  of  Honduras  on  the  29th  or         1810,  and 


£e"tm  "/con-  having  difcharged  her  cargo,  which  confifted  partly  of 
\k^°L Government  ftores,  was  there  chartered  by  Mr.  Ed* 
me  colony  to  wards,  the  affiftaut-commifiary,  to  take  back  frojn 
Honduras  to  Jamaica  the^prefent  cargo,  confifting 
of  1 00  India  half  puncheons  of  beef,  7 1  India  half 
puncheons,  and  51  tierces  of  pork,  67  barrels  of  peas, 
and  2 1  barrels  of  flour,  for  the  ufe  of  His  Majefty's 
forces  at  Jamaica.  The  above-mentioned  provifioni 
had  been  originally  fent  from  Great  Britain  to  the  Bay 
of  Honduras,  for  the  ufe  of  the  troops  there  (lationed ) 
but,  being  more  than  were  necefTary  for  their  ufe,  and 
being  likely  to  perifli  before  they  could  be  wanted 
for  confumption,  it  was  thought  advifeable  to  fend 
*  them  on  to  Jamaica.  The  Ihip  failed  purfuant  to  the 
charter-party,  and  arrived  in  the  harbour  of  Kingston 
on  the  8th  of  Oclober,  when  fhewas  feized  by  the  waiter 
and  fearcher  of  His  Majefty's  cuftoms  for  that  port, 
and  was  proceeded  againft  in  the  Vice  Admiralty  Court 
as  a  forfeiture,  under  the  ftatute  15  Car.  2.  c.  7.  intitled 
"  An  Ac!  for  the  encouragement  of  trade by  which 
ftatute  it  is  enacted,  (f.  6.)  "  That  from  and  after  the 
u  five  and  twentieth  day  of  March  1664,  no  com- 
"  modity  of  the  growth,  production,  or  manufa&nre, 
u  of  Europe  fhall  be  imported  into  any  land,  iiland, 
"  plantation,  colony,  territory  or  place,  to  His  Majefty 
"  belonging,  or  which  (hall  hereafter  belong  unto,  or 
"  be  in  the  pofftflion  of  His  Majtfly,  His  heirs,  and 
!U  fucuffors,  in  Afia}  Africa,  or  Ammca}  but  what 
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%  w  lhall  be  bond  fide  and  without  fraud  laden  and  SJ^T< 
**  (hipped  in  England*  Wales,  or  the  town  of  Berwick  ■ 
«  upon  Tweed,  &c.  &c.  and  which  (hall  be  carried  N"*g£*** 
"  dircclly  thence  to  the  faid  lands,  iflands,  plantations, 
"  colonies,  territories,  or  places,  and  from  no  other 
"  place  or  places  whatsoever,  any  law,  ftatute*  or 
'*  ufage,  to  the  contrary  notwithftanding ;  under  the 
"  penalty  of  the  lofs  of  all  fuch  commodities  of  the 

growth,  production,  or  manufacture  of  Europe,  as 
"  (hall  be  imported  into  any  of  them  from  any  other 
"  place  whatfoever,  by  land  or  water ;  and  if  by 
"  water,  of  the  (hip  or  ve(fel  alfo  in  which  they  were 
«c  imported,  with  all  her  guns,  tackle,  furniture,  am- 
.  u  munition,  and  apparel ;  one  third  part  to  His  Ma- 
"  jefty,  his  heirs  and  fucccflbrs  ;  one  third  part  to  the 
"  governor  of  fuch  land,  &c.  into  which  fuch  goods 
**  were  imported,  if  the  faid  (hip,  vefTel,  or  goods,  be 
"  there  feized  or  informed  againft*  and  fued  for ;  or 
"  otherwife  that  third  part  alfo  to  His  Majefty,  his 
"  heirs  and  fucceflbrs ;  and  the  other  third  part  to 
«*  him  or  them  who  (hall  feize,  inform,  or  fue  for 
*'  the  fame,  &c»" 

The  (hip  was  claimed  by  Mr*  Gatty  of  Jamaica,  as 
the  property  of  himfelf  and  another  Britijb  merchant ; 
a  claim  was  likewife  given  for  the  cargo  by  the  acting 
deputy  commifTary-general  at  Kingston,  as  the  property 
of  His  Majefty* 

The  caufe  came  on  for  hearing  in  the  Vice-Ad* 
miralty  Court  at  Jamaica,  when  the  Judge  condemned 
the  (hip  and  cargo* 

From  this  fentence  the  prefent  appeal  was  profe- 
cuted. 

Swabey  and  Lujhington,  on  behalf  of  the  Seizor,  ob« 
jected  that  the  fentence,  with  refpect  to  the  (hip,  had 
vol.  1.  y  not 
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fliip,  for  whom  a  feparate  claim  was  given  in  the 
Kova»i*r  *6tb,  Court  below,  had  acquiefced  in  the  fentence ;  and 
that  the  Crown  having,  in  the  firft  in  fiance,  claimed 
the  cargo  only,  had  no  right  to  profecute  an  appeal 
for  the  (hip  and  cargo. 

The  Kings  Advocate  flated,  that  the  inhibition  ap- 
plied both  to  the  (hip  and  cargo. 
The  Court  over- ruled  the  objection. 
For  the  Refpondent,  Swabey  and  Lujhington  then 
contended,  That  the  navigation  laws,  which  prohibit 
the  tranfportation  of  goods,  the  growth  and  produce 
of  Europe,  from  one  colony  in  America  to  another, 
were  as  binding  upon  the  King  as  upon  any  of  his  fub- 
je£U.  That  all  a&s,  made  for  the  public  good,  include 
and  bind  the  King,  though  not  particularly  named 
therein.    Adlington  v.  Cann  and  Andrews  (3d  Atkins* 
141.)  Rex  v.  Lady  Portington  (ill  SalkeJd,  162.)  ift 
Black/.  Com.  262.  5  Co.  14.  Bacon9 s  Abr.  vol.  5.  559. 
tit.  Prerogative,  and  the  cafes  there  cited.    That  the 
flatutes  for  the  encouragement  of  trade  and  navigation 
are  for  the  public  good,  and  therefore  binding  upon 
the  King.    That  the  King  can  only  difpenfe  with 
ftatutcs  which  regard  his  own  perfonal  benefit,  and 
not  thofe  which  relate  to  the  public  weal ;  and  that  he 
has  no  power  to  remit  penalties  where  the  party  fuing 
is  entitled  to  a  (hare  of  them.  That  even  if  the  Crown 
poflefied  the  right  of  difpenfing  with  thefe  flatuter,  its 
power  had  not  been  properly  delegated  in  this  in- 
ftance,  in  which  the  offence  proceeded  from  the  un- 
authorised ad  of  an  inferior  officer.    That  a  right  in 
the  King  to  difpenfe,  either  per  fe  or  by  delegation, 
with  ftatutes  of  this  kind,  might  be  liable  to  great 
abufej  and  that  the  whole  benefit  of  the  navigation 
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Jaws  might  be  loft,  particularly  if  it  was  held  that  swut. 
every  fubordinate  officer  was  invefted  with  a  difpenf-  - 
ing  power.  Upon  thefe  grounds  it  was  fubmitted, 
that  the  conveyance  of  (lores  from  one  colony  to  an- 
other was  contrary  to  the  provifions  of  the  navigation 
laws:  and,  to  fupport  this  interpretation,  great  re- 
liance was  placed  on  the  cafe  of  Tojler  qui  tarn  v.  Her- 
ries  *  and  others,  before  the  Court  of  Exchequer, 

where 


*  The  following  i*  a  copy  of  the  (hort-hand  writer's  note  of 
the  furaming  up  on  the  trial  of  this  caufe  before  a 
fpecial  Jury  in  the  Court  of  Exchequer,  24th  June 
1782. 

Lord  Chief  Baron  Skynner. 

Gentlemen  of  the  Jury, 

This  is  an  information  which  is  brought  for  the  purpofe  of 
condemning  fome  foreign  brandy  which  ii  charged  to  hare  been 
imported  in  a  veflel  called  The  Johanna  Maria,  from  parts  beyond 
the  feas  ;  the  (hip  fo  importing  at  the  time  of  the  importation 
not  belonging  to  the  people  of  this  country  as  the  true  owners  and 
proprietors  thereof,  and  the  matter  and  three- fourths  of  the 
mariners  not  being  Briti/b,  or  being  a  fliip  or  veflel  not  built  in 
the  country  or  place  of  which  the  goods  were  the  growth,  pro- 
duction, or  manufacture. 

Gentlemen,  this  aft,  which  is  called  the  a#  of  navigation,  was 
made  for  the  encouragement  of  our  own  feamen  and  (hipping  ;  the 
queftion  is,  whether  this  brandy  was  imported  in  fuch  a  (hip  as  to 
caufe  a  forfeiture  or  not.  It  is  neceflary  I  mould  tell  you,  that 
bringing  goods  into  port  with  an  intent  to  land  them  conftitutet 
an  importation,  though  they  mould  be  feized  before  they  are 
actually  landed.  I  take  that  to  be  the  true  definition  upon  this 
cafe  of  an  importation.  Gentlemen,  according  to  that  direction  of 
mine,  you  will  be  pleafcd  to  attend  to  and  confider  the  evidence 
which  has  been  given. 

On  the  part  of  the  profecution,  the  firft.  witnefs  called  is  Thomas 
Duke.  He  fays,  that  this  (hip  came  into  the  harbour  of  Cowxe 
upon  Saturday  the  7th  of  April  1781  j  that  be  went  on  board  her 
the  next  morning,  which  w?.s  Sunday  \  that  (he  was  then  in  the 
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road  of  Count,  and  within  the  port ;  that  the  mailer  was  gone  on 
(hore,  the  mate  who  had  the  care  and  command  of  her  was  then  in 
the  (hip.  He  faid,  (he  came  from  Boufdeaux  with  brandy ,  and  was 
bo  and  to  Cowes  harbour,  to  Mr.  Mackenzie  who  lived  at  Co<ocjp 
with  this  cargo ;  he  faid,  the  (hip  was  a  P ruffian  or  Ruffian. 

This  witnefs  faid,  upon  his  crofs-oxamination,  that  he  faw  the 
raafter  the  next  morning,  and  that  the  mailer  told  him  he,  waa- 
bound  to  Mr.  Mackenx.it ;  that  three  or  four  days  after  he  aiked 
him  why  he  did  not  go  into  harbour,  and  the  anfwer  the  matter 
gave  him  was,  that  he  waited  for  a  letter  from  6fiend  for  orders. 
On  the  Saturday  following  he  told  him  he  was  bound  to  Port/- 
mouth  for  Government ;  this  was  the  day  before  (he  went  into 
Pwrt/moutb  harbour ;  there  was  no  reafon,  he  fays,  why  (he  might 
not  have  gone  to  Offend  or  Mono,  as  the  winds  were  favourable. 
She  went  in  on  the  15th,  and  was  feized  in  the  harbour  on  the 
15th  ;  (he  came  into  harbour  in  the  middle  of  the  day,  and  (he 
had  two  officers  on  board. 

The  next  witnefs  is  William  Drone,  who  fays  he  is  an  officer  ofthe 
cuftoms  Rationed  at  Port/mouth;  that  this  (hip  came  into  the  harbour 
on  the  15th  of  jtfril;  he  fays  he  was  put  on  board  her,  and  that 
the  mailer  told  him  hik  cargo  was  for  Government.    He  faid  he 
was  going  to  Mr.  Lindsgren,  who  is  an  agent  for  (hipping  at 
Pert/mouth,  for  orders ;  when  he  came  back,  he  faid  Mr.  Lindegren 
was  not  at  home  ;  the  next  day  he  went  on  (bore  again,  and  when 
he  returned,  he  faid  he  could  do  nothing  without  an  order  from 
London  \  he  fays,  that  three  or  four  days  after  (he  came  into  the 
harbour  (he  was  moored  head  and  ftern  in  the  mud ;  he  fays,  the 
captain  pointed  to  the  King's  quay,  where  he  faid  his  cargo  was 
to  be  landed,  it  being  for  the  ufe  of  the  King's  (hips ;  this  he  faid 
he  told  him  two  or  three  days  after  (he  came  into  the  harbour.  The 
captain  faid 'he  came  from  Bowdeaux  and  Iait  from  Cowa  ;  that  he 
had  taken  in  his  cargo  at  Bourdean  ;  that  it  was  a  Pruffian  veflel  be- 
longing to  Stattn  » that  the  cargo  belonged  to  Meflrs.  Hcrritt,  one 
of  whom  lived  at  Qjlend  and  the  other  in  London.  The  cook  of  the 
(hip  faid,  in  the  prefence  of  the  mate,  who  was  at  that  time  the  com- 
manding officer,  the  captain  being  abfent,  that  a  part  of  the  (hip  be. 
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longed  to  hit  filler  who  lived  at  State*  ;  and  this  being  faid  in  the 
prefence  of  the  party  who  had  the  command,  and  not  contradicted 
by  him,  the  admiffion  of  this  is  evidence  of  the  truth  of  it ;  he  faid 
the  mariners  were  fome  PruJJtan  and  fome  Dutch. 

Upon  his  crofs-examination  he  fays,  he  remained  on  board  this 
(hip  a  conGderable  time  while  (he  was  in  the  harbour,  and  that  me 
remained  moored  till  orders  came  from  London  ;  (he  was  moored 
for  the  purpofe  of  waiting  in  a  fafe  place  till  thefe  osders  came. 

The  next  witnefs  is  David  Mullinhatt,  who  fays,  he  is  now  the 
mate  of  the  (hip,  but  at  the  time  in  queftion  he  was  the  cook  on 
board.  He  remembers  that  in  April  1781  (he  was  in  Port/mouth  > 
that  he  came  from  Bourdeaux  in  her  ;  (he  was  built  at  Staten  ;  that 
the  owners  were  all  of  them  P ruffians  y  and  the  crew  were  all  Pruf- 
fians,  excepting  two  who  were  Swedes  ;  that  (he  arrived  firft  at 
Cvntes,  and  went  afterwards  to  Port/mouth.  He  fays,  the  cargo  was 
French  brandy  taken  in  at  Bourdeaux  ;  that  he  knows  nothing,  nor 
he  believed  did  any  of  the  crew,  about  the  cargo,  otherwife  than 
that  rt  was  to  be  landed  at  Port/mouthy  they  having  waited  for 
orders  at  Corves  for  that  purpofe  ;  he  had  orders  to  go  from  Conves 
to  Port/mouth,  and  the  captain  publicly  faid  he  was  to  wait  at 
Cotvet  for  orders,  and  that  when  the  orders  came  the  captain  as  pub- 
licly faid  he  was  to  go  to  Port/mouth,  and  he  took  pilots  on  board 
to  carry  him  to  Port/mouth.  He  was  a(ked,  whether  (he  could 
have  been  unloaded  at  her  mooring  place  ;  he  faid  no,  (he  could  not, 
unlefs  it  was  by  a  lighter. 

This  is  the  evidence  on  the  part  of  the  profecution,  which  proves 
that  this  cargo,  which  is  French  brandy,  came  from  Bourdeaux  in 
a  Prujfian  (hip  with  Prujian  failors ;  fo  far  it  is  contrary  to  the 
exprefs  directions  in  that  claufe  in  the  act  of  navigation  which, 
under  fuch  circumftance,  declares  the  (hip  and  the  cargo  to  be  for- 
feited. 

On  the  part  of  the  defendant  it  is  faid,  that  this  (hip  ought  not 
in  fact  to  be  forfeited,  for  though  it  be  admitted  that  a  (hip  under 
Iwch  circumftances  coming  into  an  harbour  with  an  intent  to  break 
fculk,  does  occafion  a  forfeiture  of  the  cargo ;  yet  in  the  prefent 
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g  The  For  the  Crown,  the  King's  Advocate  and  the  Ad- 

-  *   -  vocate  of  the  Admiralty  argued,  That  where  a  ftatute 
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cafe  the  parties  did  not  intend  to  break  bulk,  for  they  came 
with  a  cargo  of  brand)'  for  Government,  and  they  waited  at  Cotves, 
in  order  to  fee  whether  they  could  havefuch  a  direction,  and  fuch 
a  fanction  for  the  landing  this  cargo  as  mould  make  it  legal,  and 
exempt  this  (hip  from  forfeiture,  and  if  that  could  not  be  ob- 
tained, then  the  fhip  was  to  proceed  on  her  voyage.  Now  for  this 
purpofe  different  witneffes  have  beep  examined.    The  firft  is, 

Lord  N  rth,  who  fays,  he  remembers  that  in  178 1  Sir  Robert 
Herrus  on  behalf  of  himfclf  and  his  houfe  applied  to  the  Treafury, 
reprefentingthat  as  the  price  of  rum  was  then  very  high,  and  would 
be  fi ill  higher  on  account  of  a  monopoly  then  apprehended,  they 
propofed  and  offered  to  be  ready  to  furnifh  the  Victualling  Office 
with  foreign  brandy  at  a  fuch  price, as  that  a  very  confiderable  faving 
would  be  made  to  the  public  ;  he  believes  it  was  to  be  a  faving  of 
about  cent,  per  cent,  which  was  about  16:100,000.  He  fays  this 
application  was  mr.de  by  them  in  confequence  of  a  recommendation 
which  had  been  made  from  the  Treafui  y  fome  years  before  to  fur* 
nifh  foreign  brandy  inflead  of  rum  ;  and  his  Lordfhip  fays,  to  the 
bell  of  his  recollection,  the  Treafury  referred  the  mem  rial  to  the 
Lords  of  the  Admiralty,  who  reported  their  opinion  very  ftrongly 
in  favor  of  the  mcafure  ;  and  in  confequence  of  that,  the  propofal 
was  fent  to  the  Commiflioners  of  the  Victualling  Office,  they  being 
the  perfons  to  contract  for  fuch  a  commodity,  with  a  recommend- 
ation from  the  Treafury.  He  was  afked  if  there  is  not  ufually  a 
recefs  of  the  Treafury  Board  at  Ea/ler  ?  he  fays  there  is  ;  the)' 
generally  adjourn  about  Thurfday  preceding  the  Eajler  Sunday 
Cor  about  ten  days. 

Upon  his  crofs-cxamination  his  Lordfhip  fays,  this  propofition 
was  made  generally  ;  that  when  any  quantity  of  rum  is  wanted  the 
Commiflioners  of  the  Victualling  apply  for  an  order  from  the 
Treafury  that  it  may  be  exempted  from  the  duty. 

The,  next  witnefs  istylr.  Woodrooje ;  he  produces  the  charter-party 
which,  is  iu  Dutch,  but  a  tranilation  of  it  is  read,  which  appears 
d  by  Frederick  Groth,  who  is  tne  captain,  and  it  contains  \& 
for  a  voyage  for  Altona  of  OJlend,  but  to  go  to  Covet, 
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is  general,  whereby  any  prerogative  or  right  of  the 
Crown  is  diverted  or  taken  away  from  the  King,  in 

fuch 


and  to  wait  there  three  days  to  receive  orders  to  proceed  to  Aliena 
orO/lend,  dated  Bourdeaux,  13  th  February  1781. 

The  next  witncfs  is  Mr.  Bate,  a  commiffioner  of  the  viaualling 
board  }  he  fays,  that  upon  the  15th  of  January  1781  an  application 
was  made  to  the  viaualling  office  by  Sir  Robert  Herries  and  Com- 
pany relative  to  the  importation  of  foreign  brandy,  which  contained 
an  offer  of  150,000  gallons  of  brandy  at  3s. per  gallon  j  this  offer 
not  having  been  accepted,  upon  the  26th  of  January  it  was  repeated 
at  a  reduced  price,  though  no  particular  price  was  then  named,  and 
they  propofedto  extend  the  quantity  as  far  as  to  6  or  700,000  gallons. 
They  likewife  made  a  propofal  to  execute  the  order  upon  com- 
million  if  the  victualling  board  chofe  rather  to  treat  with  them 
in  that  manner,  and  become  themfclves  the  principal  perfons 
contracting  ;  neither  of  thofe  propofals  made  in  January 
were  accepted.  That  on  the  7th  of  February  the  offer  of 
150,000  gallons  was  repeated,  but  they  faid  they  could  not 
reduce  the  price,  unlefs  a  larger  quantity  was  ordered  ;  and  if 
a  larger  quantity  was  ordered  then  the  price  was  to  be  28. 6d.  a 
gallon  ;  this  offer  was  not  accepted. 

On  the  4th  of  April  they  offered  350,000  gallons  at  2s.  6d.  ; 
l hat  likewife  was  not  accepted  j  and  upon  the  9th  of  April  (at 
this  time  you  will  recollect  the  brandy  had  arrived  at  Coives)  they 
offered  70,000  gallons  at  2s.  6d.  a  gallon  j  this  was  not  accepted. 
Upon  the  1  ith  of  April,  two  days  after,  an  offer  was  made  in  the 
name  of  the  houfe  of  Rabone  and  Crui/oz  of  50,000  gallons,  at 
28.  5d.  a  gallon. 

This  it  feems  was  the  brandy  in  queftion,  and  this  offer  was 
accepted  upon  the  13th,  and  he  fays,  it  was  prefented  to 
them  as  brandy,  which  was  at  that  time  at  Cowes.  He  fays,  that 
they  reprefented  this  immediately  to  the  Lords  of  the  Admiralty 
in  order  that  through  them,  they  might  obtain  an  order  from  the 
Treafury,  that  this  brandy  might  be  landed  duty  free.  He  faid,  that 
they  knew  nothing  at  all  refpe&ing  the  importation  of  this  brandy, 
there  was  no  application  to  them  about  fecuring  it  previous  to  its 
importation  ;  they  knew  nothing  about  that  till  it  was  reprefented 
to  them  to  be  at  Cowes. 

Mr. 
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The       fuch  cafe  the  King  (hall  not  be  bound,  unlefs  the 
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Mr.  Hanivay,  one  of  the  commiflioners  of  the  vi&ualltiig  board, 
fays,  that  in  the  beginning  of  the  year  1781,  Sir  Robert  Herries 
and  company  made  feveral  propofals  to  the  vi&ualling  board  to 
fupply  them  with  foreign  brandy  ;  his  offers  were  thought  to  be 
too  high  in  price,  and  his  terms  rather  too  ambiguous  refpe&ing  the 
time  of  the  delivery  ,  fo  they  did  not  care  to  clofe  with  the  offer, 
becaufe  he  faid  it  was  very  (atisfa&ory  to  them,  to  be  fure  that 
the  commodity  would  be  delivered  to  them  at  the  time  it  was  fixed. 
After  this  came  the  offer  of  Raborc  and  Crui/oz,  which  being  lower 
than  the  others  they  accepted  ;  and  on  the  1 3th  of  April  they  com- 
pleted the  contrail ;  but  thefe  contrafts  are  always  made  upon  con- 
dition that  the  Admiralty  will  obtain  warrants  from  the  Treafury, 
to  have  the  delivery  duty  free.  Mr.  Hanivay  fays,  that  the  exi- 
gencies of  the  times  have  made  it  neceffary  for  them  to  buy  a  vail 
quantity  both  of  rum  and  foreign  brandy,  and  he  fays,  they  never 
dream  about  an  importation  in  the  legal  fenfe  of  the  word,  they 
never  think  about  it  ;  but  they  think  it  is  landed  under  the  guar- 
dianflup  of  the  cuttoms  and  excife,  in  order  to  be  expended  in  the 
king's  mips  of  war  ;  and  he  fays,  the  vi&ualling  board  have  made 
many  contra&s  in  fimilar  circumftances  to  the  time  that  this  con- 
tracl:  was  made,  but  fince  that  they  have  not  made  any  for 
brandy  that  was  a  dually  in  port ;  he  is  a(ked,  whether  he  remem- 
bers any  particular  contracts  made  under  thefe  fame  circumftances, 
he  fays  he  docs  not. 

The  next  witnefs  is  Mr.  Mackenzie  ;  he  fays,  he  is  a  merchant  at 
Cowes  ;  he  had  a  notification  of  a  (hip  coming  from  Bourdeaux  on 
the  nth  of  March  178 1,  which  notification  was  by  a  letter  from 
Sir  Robert  Herries,  which  letter  was  dated  the  9th  of  March  in 
that  year  ;  it  was  written  from  London,  and  imported  to  be  informa- 
tion to  him  that  a  Prujian  (hip  called  the  Johanna  Maria  was 
engaged  to  load  a  cargo  of  brandy  on  the  Imperial  account  at 
Bourdeaux  ;  that  (he  was  deftined  for  Altonaot  OJlend;  that  (he  was 
to  call  at  Cowes  for  orders,  which  of  thofe  ports  to  proceed  to. 
In  a  fubfequent  part  of  the  letter  it  was  added,  that  thefe  brandies 
were  intended  for  the  vi&ualling  office,  and  if  not  accepted  by 
them,  then  they  mud  go  forward  on  their  deftinatioa.  He  lays, 
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that  the  ufual  claufe  of  faving  the  King's  right  is  in- 
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that  upon  this  he  gave  orders  to  James  Day  to  give  notice  to  a 
pilot  to  be  in  readinefs,  and  to  give  notice  to  Miller  the  tide  fur- 
Teyor,  that  this  (hip  was  expected.  He  fays,  (he  arrived  on  the 
7th  of  April  late  at  night,  he  was  informed  of  it  next  morning 
early  j  (he  waited  in  the  road  of  Cotvet,  which  is  a  place  where  (hips 
do  very  ufually  wait  until  they  receive  their  orders  j  he  has  cor- 
ref  ponded  with  Sir  Robert  Herriet  near  twenty  years ;  that  he  knew 
this  to  be  a  cargo  from  Bourdeauxt  and  it  was  to  be  landed  at  Port/- 
mouth  if  the  victualling  office  would  buy  it ;  he  ordered  the  captain 
of  the  (hip  to  go  into  Portfmtutb  harbour,  which  order  he  gave  by 
directions  received  from  Sir  Robert  Herriet ;  that  (he  went  there  for 
the  purpofc  of  landing  her  cargo,  for  he  underftood  by  the  letter 
he  received  the  day  before  (he  went  into  the  harbour  ;  that  the  cargo 
-was  fold  to  the  victualling  office. 

John  Miller  the  tide-furveyor  at  Cowes  fays,  Mr.  Mackenzie's 
clerk  Day  did  give  him  notice  of  a  (hip  coming  to  Comet  with 
brandy  ;  that  he  beard  of  her  arrival  on  the  7th  of  April  late  at 
night,  he  went  on  board  her  the  next  morning  ;  (he  was  bound  to 
Cowes  with  350  pieces  of  brandy;  the  matter  was  not  on  board  ; 
that  he  put  officers  who  continued  on  board ;  he  fays,  that  frequently 
flups  come  to  Coi>es  and  day  there  fome  days  for  orders. 

Jamet  Bluniell%  a  partner  with  Mr.  Mackenzie  fays,  he  was  not 
on  board  the  (hip  till  after  (he  was  feiaed  ;  he  faw  the  bill  of  lading 
which  was  produced  to  Stylet  the  officer ;  that  the  captain  did  offer 
to  fwear  to  his  bill  of  lading,  and  Styles  told  him  he  would  do 
wrong  if  he  did,  and  would  be  perjured  ;  that  the  catgo  and  (hip 
were  under  fuch  circum  (lances  he  would  do  wrong  if  he  did. 

WilTutm  Ga/coigne  produces  a  letter  from  the  victualling  board 
to  the  board  of  admiralty  dated  the  13th  of  April  1781,  directed 
to  Philip  Stephens  efquire,  which  dates  an  offer  of  brandy,  then 
faid  to  be  lying  at  Port/mouthy  and  fubmitting  to  them  whether  it 
(hould  not  be  bought,  and  defiring  them  to  obtain  an  order  from  the 
Treafury  that  it  might  be  delivered  duty  free. 

Gentlemen,  This  is  the  evidence  on  the  part  of  the  defendant  ; 
there  is  no  doubt  of  this  being  a  foreign  (hip,  navigated  by  a 
foreign  crew,  and  coming  into  a  port  with  foreign  brandy  onboard, 
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ferted  ex  abundanti  cautela  only.  (Show.  P.  C.  179). 
That  there  is  one  ftatute  only  which  impofes  the  penalty 


and  as  fuch,  doubtleCs,  contrary  to  the  act  of  navigation,  if  in  the 
funfe  of  the  words  of  the  act,  Hie  did  import  the  cargo.  Accord- 
ing to  my  conA  ruction,  importing  incoming  into  port  with  an  in- 
tention to  land  the  cargo.  But  k  is  faid  that  though  this  was 
brought  into  port,  yet  there  was  no  intent  abfolutely  to  land  the 
cargo,  for  this  (hip  came  there  under  the  faith  of  Government  with 
a  cargo  for  Government,  and  under  an  expectation  that  therefore 
the  landing  of  this  cargo  would  be  made  legal  by  thofe  perlbn* 
who  had  it  in  their  power  to  procure  fuch  a  legal  authority  to  land. 
Whatever  that  might  be,  it  is  admitted  it  could  be  only  by  ad  of 
parliament ;  and  therefore  this  veuel  being  all  the  time  expecting 
fuch  an  authority  to  land  as  would  make  it  agreeable  to  the  law* 
of  this  country,  they  could  not  be  faid  to  have  intended  to  have 
landed  this  cargo. 

It  is  certainly  a  ftrong  cafe  indeed,  coming  here  upon  the  faith 
of  the  protection  of  the  law  of  this  country  ;  but  there  feemstome 
to  be  very  weak  evidence  of  any  expectation  of  that  kind.  What 
is  this  cafe  I  It  is  a  (hip  coming  here  without  any  previous  communi- 
cation whatever  with  any  officer  of  Government,  for  the  purpofeof 
Celling  the  cargo  to  the  victualling  office,  and  by  a  perfon  who 
was  manifeilly  ufed  to  this  kind  of  bufinefs,  becaufe  there  appears 
to  be  a  great  deal  of  treating  with  Meffrs.  Herrut  and  com- 
pany under  whofe  directions  the  cargo  came  during  the  months 
of  January ,  February,  March,  and  April,  up  to  the  time  of  this 
agreement  being  made.  The  agreement  was  abfolutely  completed, 
as  Mr.  Hanway  fays,  provided  an  order  could  be  obtained  to  land 
it  duty  free  j  this  was  on  the  13th,  and  accordingly  on  that  13th  a 
letter  is  written  from  Meflrs.  Herrut  and  company  which  is  re- 
ceived on  the  14th,  ftating  that  the  cargo  was  to  be  carried  into 
Portfmoutb,  and  as  the  witnefs  faid,  he  underftood  it  was  to  be 
landed  becaufe  the  cargo  was  then  fold.  Then  the  authority  which 
they  waited  for,  as  it  feems  to  me,  was  that  there  (hould  be  an 
order  from  the  lords  of  the  treafury  that  this  (hould  be  landed  duty 
free  ;  there  does  not  feem  to  me  to  be  any  other  intention  in  the 
perfon 9  who  had  the  care  and  direction  of  this  cargo,  but  that  it 
(hould  wait  in  Cowee  harbour,  until  it  could  be  fold,  and  an  order 
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forfeiture  of  King's  (hips  as  well  as  others ;  and  in 
that  it  was  thought  requifite  exprefsly  to  name  them, 


(7  &8  W.  c.  22.)  That  although  the  ftatute,  under 
which  the  prefent  proceedings  were  commenced,  was 
paffed  "  for  the  encouragement  of  trade,"  which  it 
muft  be  admitted  is  for  the  general  good,  yet  it  will  not 
on  that  account  bind*  the  King,  becaufe  the  law  will 
not  prefame  the  King  to  be  engaged  in  trade  ;  and  that 
the  prefent  tranfa&ion  has  no  reference  to  trade,  and  con- 
fequently  is  not  Within  the  fpirit  and  meaning  of  the  • 
ftatute.  That  the  goods  were  notpurchafed  at  Honduras  9 
and  were  not  intended  for  fale  either  there  or  elfewhere, 
but  merely  to  fupply  the  exigencies  of  the  public 
fervice,  of  which  the  King,  as  chief  magiftrate,  is 
bound  to  take  care.  That  the  King  cannot  be  included 
in  any  of  the  ftatutes  which  prefcribe  a  forfeiture : 


for  the  landing  fhould  arrive,  and  when  it  was  fold,  then  an  order 
uras  feftt  for  her  to  come  in,  and  it  was  to  remain  there  till  an  order 
could  be  obtained  from  the  treafury  for  it  to  be  landed  without 
payment  of  duty  ;  thefe  feem  to  me  to  be  the  plain  circumftaacta 
of  this  cafi;  ;  and  if  they  are,  then  it  is  for  your  confideration, 
■whether  this  was  or  was  not  an  importation  of  this  brandy,  undef 
the  cjreum dances  defcribedby  the  witnefs,  it  bebg  a  foreign,  fhip 
and  navigated  with  foreign  failors  with  an  intention  to  land  that 
cargo  in  the  harbour  of  P or tf mouth.  If  you  are  of  that  opinion, 
undoubtedly  the  profecutor  is  entitled  to  your  verdilt ;  by  the 
terms  of  the  law  the  (hip  and  cargo  will  be  in  that  cafe  forfeited. 
To  be  fure  it  is  truly  faid,  you  and  I  muft  not  attend  to  particular 
cafes  of  hardfhip  and  inconvenience  ;  upon  this  occanon  the  law  if 
pofitiye.  If  you  are  of  opinion  that  this  (hip  did  come  in  with  the 
clear  intention  of  landing  her  cargo  in  Port/mouth  harbour,  then 
that  cargo  is  forfeited  ;  if  you  think  there  was  no  intention  poG- 
tivcly  and  decidedly  to  land  this  cargo  in  the  harbour  of  Port/mouth 
then  you  will  find  a  verdift  for  the  defendant. 
Verdi6t  for  the  profecutotv 

Fhrft, 
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Firft,  becaufe  fuch  a  contraction  of  the  law  would  be 
indecorous,  and  would  trench  upon  the  refped  due  to 
the  perfon  and  dignity  of  the  King  ;  and,  fecondly, 
becaufe  it  would  frequently  lead  to  this  abfurdity,  that 
the  King  mud  forfeit  to  himfelf ;  for  the  forfeitures 
incurred  by  a  breach  of  the  navigation  laws  ufually  go 
to  the  Crown.    That  if  the  (lores  now  proceeded 
againft  fhould  be  confifcated,  a  large  portion  of  the 
penalty  mud  be  affigned  to  the  King  himfelf,  which 
would  give  him  an  intereft  in  the  mif-application  of 
the  public  property.   That  the  Court  of  Exchequer 
held,  in  the  cafe  of  Bruce  againft  Sir  Simon  Har court, 
(Parker's  Reports,  174.)  that  goods  imported  for  the 
ufe  of  the  Queen's  own  family,  and  not  in  the  way 
of  trade  or  merchandize,  were  not  within  the  flatute 
(3  &  4  Anne,  c.  13.)  prohibiting  the  importation  of 
French  goods  into  England.    That  the  cafe  cited  on 
die  other  fide  (Fofier  qui  tarn  v.  Herries  and  others) 
was  of  a  very  different  kind,  the  goods  having  there 
been  imported  by  private  perfons  in  the  way  of  trade, 
though  with  a  view  of  difpofing  of  them  to  the  com- 
miflioners  of  the  victualling  office.   That  the  mifchiefs 
which  feemed  to  be  apprehended  from  the  right  of  the 
King  to  tranfport  public  (lores  without  the  reftri&ions 
impofed  upon  other  fpecies  of  goods  by  the  navigation- 
laws,  were  not  likely  to  enfue,  and  that  it  would  be 
indecorous  to  fuppofe  the  King  would  do  any  thing 
which  might  be  injurious  to  the  public  welfare.  That 
the  Legiflature  did  not  appear  to  apprehend  any  fuch 
mifchiefs,  fince  it  pafled  an  ad  (52G.3.  r.  100.) 
allowing  the  conveyance  of  commodities  from  one 
colony  to  another.  That,  on  the  contrary,  great  public 
inconvenience  might  arife,  if  the  King  were  not  at 
liberty,  upon  military  expeditions,  to  remove  the 
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Ueccflary  (lores  in  whatever  manner,  and  from  what-  gJ[^T 

^ver  place  the  public  fervice  might  Tequire.    That  if  1— 

Honduras  was  to  be  confidered,  as  it  is  (worn  to  be,  a  No**$£l  *6th' 
dependency  of  the  ifland  of  Jamaica,  then  there  had 
been  ao  conveyance  of  goods  from  one  colony  to 
another,  and  confequently  no  offence  had  been  com- 
mitted. Upon  thefe  grounds  it  was  fubmitted,  that 
the  fentence  of  the  Court  below  rauft  be  reverfed. 

In  reply  it  was  faid,  that  the  decifion  of  the  Court 
of  Exchequer,  in  the  cafe  of  Bruce  againft  Sir  Simon 
Har court,  related  only  to  the  private  property  of  the 
Queen  coming  for  the  confumption  of  her  houfehold. 
That  it  was  fmall  both*  in  bulk  and  value,  and  could 
be  of  no  importance  in  a  national  point  of  view.  That 
the  Court  would  have  applied  a  very  different  coniide- 
ration  to  the  conveyance  of  public  flores,  which  are  of 
greater  extent  as  to  quantity,  and  confequently  of 
much  greater  importance  to  the  navigation  of  the  coun- 
try. ITiat  the  Legiflature,  in  pafling  tnefe  ftatutes, 
defigned  the  encouragement  of  navigation  as  well  as  of 
trade,  and  with  that  view  directed  the  trade  of  the  colo- 
nies to  be  carried  on  in  the  way  which  it  deemed  mod 
beneficial  to  the  (hipping  of  the  mother  country.  That 
a  Trading  was  not  neceflary  to  conftitute  an  offence 
within  the  ftatute ;  fmce  the  importation  of  goods 
by  an  individual  for  his  own  confumption,  would  be 
deemed  a  contravention  of  the  law,  though  it  could 
not  be  confidered  a  Trading  ;  to  conftitute  which  it 
is  neceflary  that  there  fhould  be  a  buying  and  felling. 
That  there  was  no  abfurdity  in  pronouncing  a  fentence 
of  forfeiture,  although  part  of  the  penalty  went  to  the 
King;  for  the  penalty  being  divided  between  the 
Crown  and  the  feizor,  the  latter  would  be  entitled  to 
Jii»  (hare,  and  the  portion  of  the  Crown  might  be  re- 
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The      mitted.    That  the  general  law  is  not  to  be  annulled, 
—  and  rendered  of  no  effed,  merely  becaufe  inconve- 


Nuvem^}  niences  might  arife  if  the  Crown  was  not  permitted 
to  remove  ftores  in  any  way  that  it  might  deem  moft 
convenient.  That  if  the  King  is  not  bound  by  this 
ftatute,  he  would,  by  the  fame  rule,  be  exempt  from 
the  obfervance  of  the  regulations  prefcribed  by  all  the 
other  navigation  laws,  and  might  proceed  to  employ 
veflels  not  furnifhed  with  a  Britijh  regifter,  not  Bri- 
tijh built,  and  not  manned  with  Britijh  feamen  ;  and 
thus  the  whole  fyftem  of  the  navigation-laws  would  be 
annulled.  That  there  was  no  indecency  in  fuppofing 
fuch  an  abufe  might  take  place,  as  the  impeccability  of 
the  King  is  perfonal  only,  and  not  capable  of  being  ex- 
tended to  thofe  a&ing  under  him.  That  Honduras  was 
not  to  be  confidered  a  dependency  of  Jamaica^  the 
die  Court  having  already  decided  otherwife  {Mome 
Fertunee*),  by  condemning  under  this  very  ftatute 
property  fent  from  Honduras  to  Jamaica. 

Judgment. 

In  this  cafe  a  libel  was  filed  in  the  Vice  Admiralty 
Court  of  Jamaica,  on  the  10th  of  Oclober  1810,  by 


•  MORNE  FORTUNEE,  De  Clos. 

THIS  was  the  cafe  of  fome  military  accoutrements  which  were 
lent  under  contract  from  this  country  configned  to  an  officer  who 
was  fuppofed  to  be  at  Honduras,  but  happened  to  be  abfcnt  when  the 
(hip  arrived  in  that  colony.  The  commanding  officer  at  Honduras 
having  refufed  to  take  them  in,  they  were  fent  on  to  Jamaica  in  this 
veflel,  and  were  there  fcized  and  condemned.  The  cafe  came  by  ap- 
peal to  the  High  Court  of  Admiralty,  and  it  was  contended  on  be- 
half of  the  appellant,  that  the  tranfa&ion  was  juftified  by  the  neeef- 
fity  arifing  from  the  refufal  of  the  officer  to  receive  them.  But  the 
Court  held  that  the  refufal  to  receive  them  at  Honduras,  did 
not  impofe  a  neceflity  of  fending  them  to  a  port  from  which  they 
were  by  law  excluded,  and  affirmed  the  fentence. 

John 
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John  Carr  Overend  Efq<  againft:  this  fliip  and  the  ^ 
goods  on  board  her,  on  behalf  of  the  King,  the  Sw,rT» 
Governor,  and  himfelf,  for  importing  goods,  (beef,  a6th> 
pork,  peas,  and  flour,;  at  the  port  of  Kingston,  on  *s»3. 
the  8th  of  October,  contrary  to  the  (tatutes  13  &  14 
Car.  2.  for  preventing  frauds,  and  regulating  abufes 
in  hisMajefty's  cuftomsj  and  the  ftatute  15  Car.  2. 
for  the  encouragement  of  trade. 

The  fads  of  the  cafe  are  apparent  upon  the  claim, 
and  are  not  denied.  The  (hip  is  claimed  by  Daniel 
Gaily,  of  Kingston,  for  himfelf  and  other  Britijh  fub- 
jeds ;  and  the  cargo  is  claimed  for  the  King  by  Frede- 
rick Drennan,  deputy  commiflary-general  for  the  ifland 
and  its  dependencies.  It  is  ftated  in  the  claim,  that 
this  (hip  failed  in  the  preceding  July  with  a  cargo  of 
rum,  ihipped  by  Drennan,  for  Honduras,  a  depen- 
dency on  the  ifland  of  Jamaica,  for  the  ufe  of  the 
forces ;  that  flie  difcharged  her  cargo  there,  and 
was  chartered  to  Richard  Edwards,  affiftant-commif- 
fary,  to  take  the  prefent  cargo,  which  had  been  fent 
from  Great  Britain  to  Honduras  for  the  ufe  of  the  troops 
there ;  but  there  were  more  than  were  neceflary 
for  the  troops,  and  fome  of  them  muft  therefore  have 
periflied  before  they  could  have  been  confumed.  The 
fliip  which  had  brought  them  was  dire&ed  by  the  com- 
mander-in-chief to  procee  d  with  them  to  Jamaica  \ 
but  fhe  having  landed  them,  and  chartered  herfelf  for 
a  return  voyage  to  Great  Britain,  the  commiflary,  who 
was  ordered  fo  *o  direct  her,  having  no  controul  over 
that  (hip,  did,  from  a  defire  to  comply  with  his  in- 
ftru&ions  as  far  as  he  could,  and  for  the  benefit  of  the 
public  fervice,  charter  the  Swift  to  bring  thefe  goods 
to  this  ifland  (Jamaica),  for  the  troops  Rationed  here, 
which  was  accordingly  done  ;  and  the  fhip  and  cargo 
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The      were  feized  immediately  on  the  day  of  their  arrival, 
wirT*    though  the  cargo  was  intended  for  the  troops  only, 
Novemtxr  26th,  not  for  the  benefit  of  any  of  his  Majefty's  fubje&s,  nor 
for  any  purpofes  of  trade. 

Thefe  fatts  are  fully  proved  by  the  documents,  the 
truth  of  whofe  contents  is  no  more  denied  than  their 
authenticity.  Thefe  documents  confift  of  a  letter  from 
the  Secretary  of  the  Treafury,  informing  Drennan,  the 
commiflary  at  Jamaica,  that  the  lords  of  the  treafury 
were  fending  provifions  for  the  troops  at  Honduras 
from  Great  Britain.  There  is  alfo  a  letter  from  the 
acting  commiflary  at  Honduras  to  Mr.  Drennan,  inform* 
ing  him  that  the  fupply  intended  was  much  larger  than 
could  be  ufed,  and  defiling  inductions  whether  it 
would  not  be  advifable  to  difpofe  of  part  of  them  to 
prevent  lofs  to  the*public.  There  is  the  anfwer  of  Mr. 
Drennan,  containing  the  order  of  general  Morrijbn, 
that  no  part  mould  be  landed  at  Honduras,  but  the 
veflel  to  be  ordered  on  with  the  cargo  to  Jamaica, 
There  is  a  reply  to  this,  which  dates  that  the  letter 
came  too  late ;  for  the  cargo  was  unfhipped,  and  that 
the  (hip  was  already  chartered  on  a  voyage  home,  and 
therefore  could  not  be  obliged  to  re-fhip  and  come  on. 
ITiere  is  alio  a  letter  of  a  later  date,  ftating  that  the 
Honduras  commiflary  had,  in  order  to  conform  to 
orders  as  nearly  as  he  could,  fhipped  a  quantity  of 
thefe  provifions  on  board  the  Swift,  to  the  confignment 
of  the  commiflary  at  Jamaica.  Here  is  a  bill  of  lading 
and  regular  invoice,  defcribing  the  provifions  to  be  for 
the  fervicc  of  his  majefty's  troops. 

There  is  no  queftion  upon  thefe  fads,  that  thefe 
goods  were  the  property  of  his  Majefty,  not  in  his  per- 
fonal  capacity,  but  as  procurator  and  truftee  for  the 
nation  j — that  they  were  deftined  to  an  important  pub- 
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Be  ufe,  the  convenient  fupply  of  the  army ; — that  The 
they  were  fent  from  a  dependent  fettlement  to  another  SwiyT* 
to  which  it  is  fubordinate,  at  leaft  for  purpofes  of  this  November  l6th, 
kind     that  there  is  a  clear  abfence  of  all  evil  intention  x8l3> 
or  fraud  in  every  ft  age  of  the  tranfa&ion ; — that  it 
moved  upon  the  bed  poflible  motive,  that  of  promoting 
the  public  fervice,  and  preventing  public  lofs ; — that 
the  proper  authorities  to  gaurantee  its  integrity  were 
applied  to  it;— and  the  lingle  illegality  that  could  be 
imputed  to  it,  is  the  fad,  that  thefe  goods  were  not 
brought  direct  from  Great  Britain  to  Jamaica,  and 
were  therefore  tranfported  in  breach  of  the  law,  which 
has  been  conftrued,  and  by  this  Court,  to  prohibit 
the  transfer  of  goods  from  one  fettlement  to  another. 

Now  it  is  true  that  this  Court  has  felt  itfelf  bound 
to  declare,  in  a  cafe  of  a  voyage  from  Honduras  to 
Jamaica,  that,  by  the  ftatute*  of  Charles  the  fecond, 
the  tranfportation  of  goods  from  one  fettlement  to 
another  is  unlawful.   By  a  recent  ftatute,  pafied  fince 
the  date  of  that  judgment,  this  intercourfe  is  rendered 
lawful ;  fo  that  no  fuch  queftion  can  arife  in  the  prefent 
(late  of  the  law  as  that  which  at  the  prefent  time  en- 
gages  the  attention  of  the  Court.    But  though  the 
Court  did  feel  itfelf  compelled,  in  the  cafe  of  a  trading 
voyage  from  one  fettlement  to  another,  to  pronounce 
it  to  be  contrary  to  the  true  meaning  of  the  ancient 
ftatute,  yet  I  cannot  but  think  that  the  relation  which 
Honduras  appears  to  (land  in  to  Jamaica,  on  the  evi- 
dence now  adduced,  and  applying  to  tranfactions  of  this 
nature,  is  not  to  be  entirely  and  haftily  overlooked.  It  is 
here  defcribed  throughout  as  a  dependency  of  Jamaica, 
and  fo  it  appears  to  be  for  the  diftribution  of  the  King's 
(lores.    For  to  whom  is  the  treafury  letter  add  re  fled  ? 
Not  to  the  commuTary  at  Honduras,  though  the  ftores 
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were  to  be  there  imported,  but  to  the  commiflary  ar 

-       Jamaica,  as  a  bufmefs  within  his  proper  adminmVariarr. 

2(*h  \^hat  is  the  commiflary  at  Honduras  >  the  affiftant  of 
him  at  Jamaica,  a&ing  with  a  mere  dehgation  of  hi* 
authority*   Who  gives  the  orders  to  the  commiflary 
at  Jamaica  ?  General  Morrifon  the  commander  of  the 
troops  at  both  ftations,  who  exercifes  the  fame  com- 
mon power  at  both  places,  and  iffues  his  orders  to  the 
commiflary  at  Jamaica  to  direct  his  affiftant  at  Hon* 
duras :  That  affiftant  conforms  his  condud,  as  nearly 
as  circumftances  will  admit,  to  the  directions  fo  con*- 
veyed,  and  gives  the  account  of  it  to  the  commiflary 
at  Jamaica  as  his  dired  and  immediate  fuperior.   I  am; 
therefore,  inclined  to  think  that  whatever  might  be 
the  ftate  of  the  law  with  refped  to  two  clearly  indepen- 
dent  and  diftind  fettlements,  thefe  two  are  too  much 
identified,  fo  far  at  lead  as  purpofes  of  this  kind  are  con* 
cerned,  to  be  fo  confidered.  For  tbefe  purpofes  Hondurat 
appears,4>y  the  proofs  now  adduced  in  the  very  cafe,  to 
be  ftridly  a  dependency—a  part  of  the  a&ual  adminif- 
tration  at  Jamaica  for  tranfadions  of  this  nature.  I 
own  that,  if  I  was  compelled  to  decide  this  queftion 
upon  the  view  of  the  particular  and  limited  fads* 
I  mould  feel  an  inclination  to  hold  that  a  trans* 
fer  of  public  ftores  from  Honduras  to  Jamaica  was 
not  neceflarily  fubjed  to  any  rule  of  law  which  for- 
bad the  transfer  of  fuch  commodities  fo  owned  from 
one  diftind  fettlement  to  another. 

But,  if  it  is  ncceflary  for  me  to  confider  it  in  a  more 
enlarged  view,  I  think  I  am  led  to  a  conclufion  dif* 
ferent  from  that  which  has  been  drawn  by  the  learned 
Judge  of  the  Court  below.  It  has  been  made  a  ques- 
tion in  argument,  whether  the  King  is  bound  by  the 
navigation  ad*  This  is  a  very  large  queftion,  upon 
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*  Very  momentous  fubjedr,  on  which  it  might  not  be*  The 
come  me  to  hazard  a  confident  opinion,  and  the  lefs  - 


fo,  becaufe  the  principles  on  which  it  is  laid  down  in  November  ac*b, 
the  books,  that  the  King  is  or  is  not  bound  by  ftatutes,  lUh 
are  far  from  being  fo  precife  as  to  furnifti  a  fafe  con- 
duct to  any  fuch  opinion.    That  he  is  bound,  though 
not  named,  by  acts  pro  bono  publico — by  atts  for  pre- 
vention  of  fraud— are  descriptions  of  the  royal  obliga- 
tions fo  wide  and  fo  unlimited,  that  it  might  be  difficult 
to  fay  what  public  ftatutes  do  or  do  not  bind  the  King, 
if  thefe  arc  taken  without  any  technical  limitations  ap- 
plied to  them.  For  it  would  be  difficult  to  fay  what  pub- 
lie  ftatutes  are  not  pro  bono  publico,  and  for  the  preven- 
tion of fraud,  takmgfraud  in  its  legal  fenfe,  of  injury  to 
the  rights  of  others.    The  utinoft  that  I  can  venture  to 
admit  is,  that,  if  the  King  traded,  as  fome  fovereigns 
do,  he  might  fall  within  the  operations  of  thefe  ftatutes. 
Some  fovereigns  have  a  monopoly  of  certain  corn" 
modifies,  in  which  they  traffick  on  the  common  prim 
ciples  that  other  traders  traHick  ;  and,  if  the  King  of 
England  fo  pofleflcd  and  fo  exercifed  any  mono* 
poly,  I  am  not  prepared  to  fay  that  he  mud  not  con- 
form his  traffick  to  the  general  rules  by  which  all 
trade  is  regulated.    But  the  prefent  queftion  is,— *• 
Is  this  diftribution  of  the  public  ftores  for  the  public 
ufe,  a  trading  within  the  view  of  the  ftatute  ?  Looking 
to  authority,  as  well  as  principle,  and  to  the  public 
convenience,  I  conceive,  it  is  not.    It  is  property  to 
be  diftributed  by  the  Crown  for  no  purpofe  of  pecu- 
niary advantage  to  itfclf,  either  in  its  perfonal  or  poli- 
tical capacity,  but  folely  for  the  exigencies  of  the 
public  fervice.  The  Crown  poflefles  the  conftitutional 
power  of  directing  this  diftribution  ;  and  furely  it 
never  could  be  the  intention  to  cenftitute  the  Crown  a 
trader  by  virtue  of  the  fair  exercife  of  this  admitted 
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prerogative  conferred  upon  it,  not  for  its  own 
advantage,  but  for  the  neceffity  of  the  public  fervice* 
It  has  one  feature  of  trade,  that  of  the  conveyance  of 
commodities,  but  it  has  no  other.  The  conveyance  is 
not  foi  lucre,  nor  for  private  domeftic  confumption, 
but  for  the  maintenance  of  the  public  defence.  In- 
deed, it  rather  feemed  to  be  admitted,  that  if  it  had 
been  the  immediate  aft  of  the  Crown,  it  would  not 
have  been  liable  to  much  objection,  but  that  it  was  the 
ad  of  the  Deputy-Commiflary.  The  Crown,  however, 
has  approved  and  confirmed  the  aft  of  Its  officer,  and 
it  is  hardly  poflible  that  It  mould  not  approve  and  con- 
firm an  aft  done  in  the  only  way  that  remained  prac- 
ticable to  prevent  public  lofsand  detriment.  The  Crown 
has  adopted  the  aft,  and  (lands  by  its  Law* officers 
before  the  Court,  maintaining  the  propriety  and  lega- 
lity of  the  act ;  and  the  only  party  who  queftionsit,is 
the  Cuftom  Houfe  officer,  who  is  to  derive  his  own 
private  advantage  from  the  forfeiture. 

If  authority  is  reforted  to,  it  tends  to  fupport  the 
fame  conclufion.  The  cafe  of  Bruce  verfus  Sir  Simon 
Harcourt  (vide  Chief  Baron  Parker's  Report,  274,) 
tends  to  eftablifti,  at  leaft  in  the  reafonings  employed, 
that  an  importation  of  commodities  bought  with  th: 
Crown's  money,  though  for  the  confumption  of  the 
Royal  Family,  is  not  to  be  confidered  as  a  trading, 
which  it  unqueftionably  would  be,  in  the  cafe  of  any 
private  individual.  It  turned  upon  the  application  of 
a  particular  aft  of  parliament,  (3  &4  Ann.  c.  13O 
which  forbad  the  importation  of  French  commodities ; 
but  the  determination  of  a  very  preponderating  part  of 
the  Court,  (three  Judges  againft  one,)  after  feveral 
arguments  of  counfel,  and  much  di/cujion  of  * 
Court,  held  that  fuch  an  importation  was  not  a  trad- 
ing within  that  Act  j  and  if  not  a  trading  within  that 
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Act,  I  do  not  fee  how  it  could  be  a  trading  within  any  g 
other.   For  I  do  not  perceive  that  that  act  points  out 


any  fuch  defcription  of  any  peculiar  fpecies  of  com-  26th, 
merce,  as  that  it  (hould  be  at  all  different  from  the 
trade  that  is  ufually  fo  denominated.  And  if  an  im- 
portation of  goods  deftined  to  the  domeftic  confump- 
tion  of  the  Royal  Family,  and  purchafed  with  the 
Crown's  money  for  that  purpofe,  is  not  a  tradings 
(which  it  unqueftionably  would  be  in  the  cafe  of  an 
importation  of  goods  by  any  other  family  made  and 
purchafed  for  its  own  ufe,)  I  do  not  fee  how  an  im- 
portation of  the  Crown's  property  deftined  to  the  pub- 
lic ufe  can  poffibly  be  fo  confidered.  It  has  {till  iefs 
the  character  of  trade.  It  gives  no  advantage  to  the 
proprietor  directly  or  indirectly ;  no  advantage  of  pri- 
vate profit,  or  of  private  ufe,  which  is  private  profit. 
It  is  on  all  account  entitled  to  higher  meal'ures  of  in- 
dulgence. To  that  effect  is  the  letter  from  the  Cuftom 
Houfe,  returned  to  the  enquires  directed  by  this 
Court.  It  is  there  dated  that,  "  no  public  ft  ores  fent 
"  on  Government  account  to  our  armies  abroad  are 
*«  included  in  the  commercial  accounts  of  our  ex- 

"  ports;  but  fome  inconfiderable  articles,  in  the 
*'  nature  of  private  fupplies,  (hipped  for  the  ufe  of  the 
*<  officers,  &c.  by  their  friends  in  this  country,  are 
"  entered  at  the  Cuftom  Houfe  in  the  ufual  way,  and 
**  charged  with  duty  as  merchandize ;  for  the  greater 
"  proportion  of  public  ftores  (hipped  for  the  ufe  of  the 
**  forces  abroad  being  fent  in  tranfports  hired  by  Go- 
"  vernment  for  that  purpofe,  which  do  not  make 
**  entry  at  the  Cuftom  Houfe,  the  officers  here  can 
u  have  no  knowledge  of  fuch  (hipments  but  entries 
are  made  occafionally  by  the  Secretary  at  War,  and 
"  by  individual  contractors  on  Government  account 
*  of  ftores  (hipped  in  merchant  veffels,  which,  how* 
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<c  ever,  not  being  fubjed  to  duty  as  merchandize,  are 
"  alio  excluded  from  the  accounts  of  exports."  And 
»  no  doubt  the  practice  is  conformable  to  the  opinion  fo 
exprefled.  And  if  the  property  is  not  liable  to  duty, 
it  follows  as  a  neceflary  confequence  that  it  cannot  be 
liable  to  forfeiture  for  importation  without  payment  of 
duty,  which  I  prefume  it  would  be,  if  fubjed  at  all  to 
the  general  laws  of  importation  into  the  Britijh  domi- 
nions. It  fhould  feem  that  the  practice  of  the  Cuftom 
Houfe  in  the  ifland  of  Jamaica  is  apparently  different, 
but  apparently  only,  for  it  mud  be  fubftantially  and 
finally  the  fame ;  fo  I  am  bound  to  confider  it,  when  I 
fee  what  the  practice  of  the  commiflioners  here  is,  for 
the  Cuftom  Houfe  of  the  ifland  of  Jamaica  is  bound  to 
conform  to  the  directions  of  the  commiflioners  here,  and 
an  ad  done  there  contrary  to  the  judgment  exercifed 
here,  would  doubtlefs  be  rectified  by  their  authority. 
The  only  cafe  bearing  a  different  afped,  is  that  of 
Fofler  v.  Herries,  which  was  tried  before  Lord  Chief 
Baron  Skyrmer  and  a  Special  Jury,  in  the  Court  of  Ex- 
chequer, in  the  year  1782.  That  was  a  cafe  in  which 
brandies  imported,  as  it  is  faid  for  the  ufe  of  the  navy, 
were  forfeited  at  the  fuit  of  the  feizor ;  and  it  is'the  more 
memorable,  becaufe  it  gave  occafion  to  an  ad  of  parlia- 
ment that  enables  the  officers  of  the  Crown  to  flay 
proceedings  fo  inftituted.  I  have  endeavoured  to  pro- 
cure an  accurate  report  of  the  fumming-up,  without 
obtaining  any  other  than  the  ihort-hand  writer's  report, 
which  is  too  indiftind  to  furnifh  clear  and  in- 
telligible principles,  although  there  can  be  no  doubt 
that  the  fumming-up  itfelf  was  a  mod  juft  and  per- 
spicuous expofition  of  the  law.  Thus  much  appears 
in  the  evidence  of  fads  therein  flated,  that  the  goods 
were  not  the  property  of  the  Crown  at  the  time  they 
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property  of  individuals  on  a  fpeculation  and  hope  of 
their  being  purchafed  by  Government  for  public  ufe :  November  16*, 
That  a  treaty  was  entered  into  for  that  purpofe  ;  but 
whether  concluded  at  the  time  of  the  criminal  import- 
ation alleged,  fo  as  to  have  produced  at  that  time  an 
a&uai  and  complete  transfer,  is  more  than  I  can 
confidently  extract  from  thefe  ftatement&t  and  yet 
the  whole  applicability  of  the  cafe  turns  upon  that 
circumftance ;  became,  if  the  goods  were  not  the 
property  of  the  Crown  at  the  time  of  the  alleged  cri- 
minal importation,  it  is  a  queftion  (if  it  can  be  con- 
fidered  a  queftion)  of  a  very  different  nature  from  that 
which  is  limited  to  the  legal  nature  and  privileges  of 
that  property  which  actually  and  bond  Jide  belonged  to 
the  Crown  at  the  time  when  that  aft  of  importation 
took  place.  The  verdid  in  that  cafe  was  for  the  pro- 
fecutor. 

Such  is  die  ftate  of  the  cafes  decided  in  the  Court 
of  Exchequer,  fo  far  as  I  have  been  able  to  collect  and 
apprehend  them,  and  in  which  .1  cannot  but  feel  that 
the  folemn  determination  of  the  judges  of  that  Court 
in  the  former  cafe,  after  feveral  arguments  and  much 
difcuffion,  and  reported  by  that  eminent  perfon  with  all 
the  authority  which  his  long.fubfequent  experience,  and 
his  increafed  learning  could  confer  upon  it,  very  much 
outweighs  what  I  can,  with  any  approach  to  certainty, 
infer  from  the  indiftinft  ftatements  in  which  the  later 
judgment  has  been  communicated  to  this  Court. 

Upon  the  matter  of  public  policy  and  convenience, 
the  cafe  appears  to  incline  altogether  one  way, — to  the 
fupport  of  the  prerogative.  Here  is  the  Crown  ading 
as  the  procurator-general  for  the  ftate,  diftributing  the 
more  neceflary  fupplies,  as  the  local  neceJfiues  of  it 
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may  require.   It  may  affed  the  interefts  j  it  may  affect 
the  fafety  of  the  ftate,  to  have  this  power  of  prompt 
irovtrnter  a6th,  and  provident  diftribution  fettered  by  the  rules  that  arc 
juftly  impofed  upon  the  regular  courfe  of  traffick.  It 
is  a  thing  to  which  fuch  forms  not  only  are  inapplicable 
in  their  own  nature,  but  may  be  dangerous  in  their 
effect.    In  this  very  cafe,  what  is  to  be  the  refult  ? 
Public  lofsjuid  detriment  counterbalanced  by  nothing 
but  the  putting  of  money  into  the  pocket?  of  the  Cuftom 
Houfe  officers.    The  moil  needful  operations  of  war 
might  be  impeded,  enterprifes  of  great  pith  and  mo- 
ment might  be  defeated,  if  the  King,  in  the  exercife 
of  this  prerogative,  was  amenable  to  his  own  Cuftom 
Houfe  for  the  regularity*  of  his  forms  in  the  diftribu, 
tion  of  his  public  ftores.    What  is  the  mifchief  fug" 
gefted  ?— ^that  the  King  might  privilege  foreign  vefiels, 
contrary  to  the  act  of  navigation a  fuggeftion  as 
inconfiftent  with  the  decorum  due  to  the  a&s  of  the- 
Crown*  as  with  the  conftitutionai  view  of  the  prero- 
gatives that  belong  to  it.   Though  public  policy  and 
convenience*  will  neither  conftitute  nor  overthrow  the 
law,  they  are  good  interpreters  of  that  which  is  doubt, 
ful ;  becaufe  it  is  not  to  be  prefumed  that  the  ftatute 
was  either  blind  to  public  confequences,  or  indifferent 
about  them,-*-that  it  either  did  not  fee  the  inconve* 
nience,  or  meant  to  impofe  it.   That  individuals  may 
avail  themfelves  frauduently  of  this  royal  exemption, 
is  faid  to  be  poffible.    Such  frauds,  when  they  (hall  oc- 
cur, may  be  met  by  the  vigilance  of  the  Court.  When 
private  ftores  have  been  embarked  in  public  tranfports, 
confiscation  has  followed.    The  whole  refult  is,  to 
found  on  the  part  of  the  public  a  demand  of  increafed 
vigilance  in  the  Court  which  has  to  examine  the 
tranfaftion,  . 

•   I  cannot. 
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I  cannot,  therefore,  concur  in  the  view  which  the  Tta 
learned  Judge  of  the  Court  below  has  taken  of  this  w'rT' 
cafe.    I  am  compelled,  by  the  view  which  I  have  taken  November  iWt, 
of  it,  on  all  the  confederation  I  have  given  it,  to  pro*  l8'* 
nounce  that  the  itores  are  not  liable  to  confifcation. 
On  a  queftion  of  this  extent,  it  might  be  advifeable  to 
refort  to  higher  opinions,  unlefe  the  circumftance  of 
its  being  the  lad  cafe  of  this  precife  nature  that  can  • 
poflibly  occur  (vide  flatute  52  G.  3.  c.  100.)  ihould  be 
thought  to  render  fuch  a  refort  lefs  necefiary. 

The  only  queftion  remaining  is,  that  of  the  (hip 
which  conveyed  this  cargo ;  and  it  appears  to  me  to 
be  involved  entirely  in  the  legal  fate  and  fortune  of 
the  cargo.  If  there  be  no  offence  in  this  cargo,  then 
has  this  vefTel  been  guilty  of  no  offence  in  importing 
it.  The  aft  as  to  its  legal  nature  is  one  and  indivifible ; 
and  if  it  is  for  the  advantage  of  the  public  that  the 
cargo  mould  be  imported,  it  is  not  dating  the  cafe  of 
this  veffel  too  highly  to  fay,  that  it  has  been  unoffend* 
jngin  the  importation. 
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shipsfeen  to  bc  rpHIS  was  the  cafe  of  an  American  veiTel,  laden  with 

in  chace  of  the       A  p 

prixe  during  the  a  very  valuable  cargo  of  cotton,  and  captured  00 
ijth^p^rfukb  tne  eighteenth  of /j«ttjry  18 13,  whilft  in  the  profe- 
JS°K^i  cution  of  a  vovagc  from  Philadelphia  to  Bourdeaux,  by 
enwicd'to  SUVe  ***S  ^aJe^y's  frigate  Ms.  Claims  of  joint-capture 
as  joint-captors  were  interpofed  by  H.  M.  S.  Andromache,  Rota>  and 
«re  ^e'nted  Rover,,  under  the  circuraftances  detailed  in  an  allega- 
«pl,5e,hhVa£e0f  tion>  wn*cn  *s  cited  at  length  in  the  judgment,  and 
Sghu*1* rf      wn*cn  *l  *s  tnerefore  unneceflary  here  to  itate. 

The  claim  of  the  joint-captors  retted  principally  on 
this  ground : — That  the  mips  were  in  chafe,  and  dis- 
tinctly feen,  both  by  the  a&ual  captor  and  by  the  prize, 
during  the  whole  of  the  day  previous  to  the  capture ; 
that  they  continued  the  chace  during  the  night,  and 
were  prevented  feeing  the  aft  of  capture  folely  by  the 
darknefs  of  the  night. 

Judgment. 

This  is  a  cafe  of  aflerted  joint-capture  on  the  part  of 
the  Andromache,  Rota,  and  Rover,  to  fliare  in  a  prize 
taken  by  H.  M.  S.  Iris.  The  allegation  pleading  the 
fact  of  joint-capture  was  admitted  without  oppolition 
at  the  time  j  but  it  is  in  effect  now  oppofed  j  for  the 
cafe  has  been  argued  for  the  actual  captor  on  two 
grounds :  Firft,  that  the  facts  pleaded  in  the  allegation, 
if  proved,  would  not  entitle  them  to  mare ;  and  fe- 
condly,  that  the  facts  are  not  proved  as  laid.  It  will 
be  proper,  therefore,  to  confider  the  cafe  firft  on  the 
allegation. 

The  allegation  pleads,  "  That  on  the  1 8th  of  Jo- 
"  nuary  laft,  H.  M.  S.  Andromache,  George  Tobin  Efq. 

f<  commander, 
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in  company  with  H.M.S.  Rota,  Philip  Somerville 


it 


Efq.  commander,  and  floop  Rover*  Juftice  Fmley  Aiw]^*6lh» 
Efq.  commander ;  that,  at  about  nine  o'clock  of 


"  the  faid  morning,  the  faid  (hip  Andromache  being 
"  in  latitude  45.28  N.  and  longtitude  4.  34  W.  and 
**  the  Cordovan  light-houfe  bearing  N.  87.  45.  E.  dif- 
"  tant  about  1 50  miles,  and  being  engaged  in  fupply- 
"  ing  the  Rota  with  provifions,  two  ft  range  fails  were 
"  difcovered  from  the  mad-head  of  the  Andromache,  in 
"  the  S.  E.  quarter ;  whereupon  the  boats  of  the  faid 
"  fliip  were  immediately  honied  in,  and  all  fail  made 
"  in  chace  of  the  fame  :  That,  a  fliort  time  afterwards, 
"  the  faid  ftrange  fails  were  made  out  to  be  a  mer- 
4<  chant  veflel  and  a  frigate  in  chace  of  her,  the  faid 
*'  merchant  veflel  fleering  N.  E.  by  N. ;  that  the  An* 
"  dromache,  as  alfo  the  Rota  and  Rover,  which  had 
"  joined  in  the  chace,  approached  the  faid  merchant 
"  veflel,  faw  her  plainly,and  foon  perceived  her  to  alter 
«*  her  courfe  more  to  the  eaftward,  at  which  time  the 
"  Andromache  was  feen  from  the  faid  prize :  That,  at 
"  about  noon,  the  faid  frigate  exchanged  private  (ignals 
"  with  the  Andromache  and  Rota,  whereby  they  all 
"  became  known  to  each  other,  and  the  faid  frigate 
"  was  found  to  be  the  Iris,97  So  that,  according  to 
this  ftatement,  no  doubt  can  be  thrown  on  the  iden- 
tity of  the  (hips.  "  That  the  wind  being  from  the  weft- 
"  ward,  and  the  chace  to  the  eaftward,  the  Andre 
"  macbe  kept  the  wind  on  her  larboard  fide,  which 
"  enabled  her  to  near  the  chace,  and  to  prevent  her 
"  from  getting  to  windward  of  the  Iris  ;  that  the  An- 
"  dromache  continued  the  purfuit,  though  occafionally 
"  lofing  tight  of  the  chace,  as  well  as  of  the  Iris,  in 
"  the  haze  which  came  on:  That,  at  about  five 

«f  o'clock, 
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"  o'clock,  they  were  both  clearly  Teen  from  the  An* 
•*  dromacbe%  bearing  N.  E.  by  N.  and  diftant  about 
**  four  miles,  and  (he  was  then  doting  very  faft  with 
**  both  the  faid  fhips :  That  fhortly  after  the  weather 
"  becoming  very  foggy,  and  darknefs  coming  on, 
u  they  were  entirely  loft  fight  of ;  but  the  Andromache 

pcrtuted  in  the  purfuit,  and  failed  to  the  N.  E.  with 
**  i  »kw  of  intercepting  the  faid  chace ;  and,  at 

about  half-pad  five,  or  a  quarter  before  fix,  the 
tt  riilh  of  a  gun  was  plainly  feen,  and  the  report 

thereof  diftinc~tly  heard  on  board  the  Andromache, 
"  in  the  direction  of  the  faid  chace,  which  the  party 
**  proponent  doth  exprefsly  allege  and  propound  was 
**  tired  from  the  Iris  at  the  chace,  to  bring  her  to ; 
rt  and  the  faid  gun  brought  her  to  accordingly ;  and 
"  (h  ewas  immediately  afterwards  captured  by  the  faid 
u  frigate  Zr/j,  at  the  diftance  of  not  more  than  three 
"  miles  from  the  Andromache ;  and  that  the  Andro* 
"  mat  he  was  prevented  from  being  feen  by  the  perfons 
*4  on  board  the  prize  at  the  time  of  capture  aforefaid, 
"  as  well  as  by  thofe  on  board  the  faid  frigate  Iris, 
"  by  the  fog  and  darknefs  of  the  night  only.*'  And, 
I  am  clearly  of  opinion  that,  upon  this  (tatement,  the 
fhips  would  be  entitled  to  (hare  as  joint  captors ;  be. 
cttufe>  if  they  were  prevented  feeing  folely  by  the  fog 
and  darknefs  of  the  night,  that  circumftance  would 
not  be  fufficient  to  bar  them  of  a  right  to  which  they 
would  otherwife  have  been  entitled.  It  is  certainly 
true,  that  darknefs  preventing  fight  will  not  univer- 
fally  exclude  from  a  right  to  (hare,  nor  can  the  rule 
lie  laid  down  univerfally  the  other  way ;  for  there  may 
not,  in  every  cafe,  be  evidence  to  fhew  proximity  to 
the  fcene  of  aclion.  But  where  it  can  be  fhewn  that 
the  afTcrtcd  joint-captor  was  in  fight  when  the  dark* 
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nefs  came  on,  that  it  continued  fleering  the  fame 
courfe  by  which  it  was  before  nearing  the  prize,  and 


that  the  prize  itfelf  aifo  continued  the  fame  courfe,  it  November 
amounts  almoft  to  demonflration  that  the  (hips  would 
have  feen  and  been  feen  by  each  other,  if  darknefs  had 
not  intervened.  Upon  the  allegation,  therefore,  the 
cafe  appears  to  be  quite  clear ;  and  I  am  of  opinion  that 
any  oppofition  to  its  admiffion  would  have  been  per- 
fectly vain. 

And  this  brings  me  to  the  other  part  of  the  cafe, 
namely,  how  far  the  allegation  is  fupported  by  the 
evidence.  Now  the  evidence  is  all  on  one  fide ;  for 
the  actual  captor  has  not  oppofed  any  contradiction  to 
the  account  given  by  the  witneffes  for  the  joint-captor. 
It  has,  however,  been  faid,  and  truly  faid,  that  the 
joint-captor  mud  make  out  his  cafe ;  that  the  onus 
frobandi  lies  upon  him  ;  that  the  actual  captor's  cafe 
may  be  fufficiently  fuflained  by  (hewing  the  joint-cap- 
tor's evidence  to  be  defective :  and,  thefe  pofitions 
being  admitted  as  indifputable,  it  is  then  contended 
that  the  evidence  here  rails  fubftantially  fhort  of  that 
ftatement  of  facts  contained  in  the  allegation,  on  which 
I  fignified  an  opinion  that  the  law  would  eflablifli  the 
interefls  of  a  joint-captor. 

The  witneffes  in  preparatory  fay,  there  was  no  other 
fhip  in  fight  at  the  time  of  ca  ture ;  but  their  evi  > 
dence  upon  this  point  is  very  immaterial,  becaufe  it  is 
an  admitted  fact  that  the  (hips  were  not  in  actual  fight 
at  that  crifis  ;  their  depofition,  therefore,  to  this  effect 
furniflies  not  the  flighted  contradiction  to  the  claim  of 
the  joint-captor.  The  fame  perfons  have  been  again 
examined  upon  the  allegation,  together  with  fome  re* 
leafing  witneffes  from  on  board  the  Andromache.  Thefe 
laft  are  of  courfe  fubject  to  the  common  fufpicions  to 

which 
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which  witneffes  of  this  defcriprion  are  expofed ;  but 
they  are  perfons  above  the  ftation  of  ordinary  fea- 
Nnrmber  a6tht  men,  and  perfons  whofe  fituations  furnifh  them  with 
peculiar  means  of  obfervation,  being  the  matter,  two 
of  the  lieutenants,  and  the  gunner  of  the  (hip.  There 
is  no  documentary  evidence  j  and  it  is  in  the  depofi- 
tions  of  thofe  claffes  of  witnefles  that  the  defects,  if 
any  exift,  mud  be  pointed  out. 

The  evidence,  it  has  been  contended,  is  deficient  in 
two  refpects :  Firft,  it  is  faid  there  is  no  fufficient  proof 
of  identity;  that  it  is  not  proved  that  thefe  two  mips 
were  the  fame  that  were  feen  by  thefe  three  the  evening 
before  \  and  thus  much  mull  be  admitted,  that  there 
is  by  no  means  that  diftind  proof  which  the  allegation 
holds  out ;  for  That  aflerts  their  mutual  knowledge 
of  each  other.  It  is  pleaded  "  that  the  frigate  ex- 
<*  changed  private  fignals  with  the  Andromache  and 
"  Rota9  whereby  they  all  became  known  to  each  other; 
"  and  the  laid  frigate  was  found  to  be  the  Iris"  Now 
this  is  not  fully  fupported  by  the  evidence ;  for  the 
witneffes  do  not  fpeak  to  the  particular  knowledge  of 
the  (hips  of  each  other,  only  that  "  they  recognized 
"  each  other  as  friends."  It  is  left,  therefore,  very 
loofely  (comparatively  at  leaft)  whether  they  poflefled 
this  particular  mutual  knowledge  of  each  other,  which 
the  allegation  pofitively  aflerts.  But  the  queftion  is, 
whether,  taking  it  fo,  there  is  not  ftill  a  fatisfa&ory 
proof, — and  I  am  clearly  of  opinion  that  there  is.  It 
is  proved  that  two  fhips  were  feen  at  fuch  a  time,  in 
fuch  a  quarter,  and  with  fuch  movements  as  belonged 
to  thefe  two  ;  and  it  is  alfo  proved  by  the  witnefles  on 
board  the  prize,  that  three  fhips  were  feen  at  fuch  a 
time,  in  fuch  a  quarter,  and  with  fuch  movements  as 
belonged  to  thefe  three.   Now  that  all  thefe  drcum- 
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fiances  fhould  coincide  with  the  circumftances  that  be*  vJ^Vt 
longed  to  five  other  veflels,  is  a  moft  grofs  improba- 


bility ;  and  the  improbability  is  mcreafed  by  the  fa&  Na9ei^^ 
that  no  other  veflels  are  in  any  manner  indicated  to 
which  fuch  circumftances  belonged,  either  by  any  claim 
ef  their  own,  or  by  any  aflertion  on  the  part  of  the 
actual  captor.  If  other  {hips  had  not  only  actually 
feen,  but  actually  chafed,  during  the  whole  courfe  of 
the  day,  had  approached  the  prize  in  the  decline  of  the 
day,  and  had  only  been  prevented  from  feeing  the 
fequel  by  the  night  and  fog  fupervening,  it  is  quite  im- 
poffible  that  their  claim  mould  not  have  been  interpofed 
on  the  lame  grounds  that  have  invited  the  claims  of 
thefe  veflels.  That  fuch  veflels  mould  concern  them- 
felves  no  further,  mould  defift  from  enquiry,  and 
ihould  not  avail  themfelves  of  the  intelligence  they 
might  obtain ;  and  that  there  mould  be  found  three 
other  mips,  who,  without  knowing  the  circumftances, 
fliould  be  able  to  ftate  all  the  circumftances  accurately, 
in  order  to  conftruct  a  falfe  claim,  is  beyond  the  reach 
of  the  wildeft  poetical  fiction.  I  have  no  doubt,  there- 
fore, in  faying  that  there  is  fufficient  proof  of  identity 
as  to  the  Rota. 

The  next  defect  which  has  been  attempted  to  be 
pointed  out  is,  that  the  Andromache  did  not  purfue  the 
right  courfe,  but  went  conjecturally,  andinfearch, 
and,  like  the  Niemen,  (vide  page  9,)  in  a  courfe  that  ♦ 
would  never  have  brought  her  up  to  the  prize.  That 
Ihip  certainly  had  the  animus  perfequendi,  but  unfor- 
tunately directed  in  a  courfe  that  was  the  very  reverfe 
of  a  chace.  But  here  the  evidence  eftablimes  a  cafe 
directly  the  contrary  ;  for  it  entirely  fupports  the  alle- 
gation, which  aflerts  that  the  (hips  had  two  objects  in 
view,  in  fteering  their  courfe  as  they  did,— to  come  up 

with 
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with  the  prize,  and  to  prevent  her  going  in  a  courfe 
by  which  (he  might  avoid  the  Iris.  The  two  objecls 
were  perfedly  confiflent.  The  objection  fuppofes, 
that  the  courfe  which  {he  fleered,  though  it  might 
ferve  the  one  purpofe  of  intercepting,  if  neceflary, 
would  defeat  the  other  more  direct  and  material  one, 
of  coming  up  with  the  prize.  But  the  h&  anfwers  the 
objection ;  for  all  the  witnefles  depofe  that  fhe  perfifted 
in  the  purfuit :  That  the  flafh  of  the  gun  was  diftin&ly 
feen,  and  the  report  heard  in  the  direction  of  the  chace, 
the  Andromache  being,  at  the  time,  not  more  that 
three  or  four  miles  off,  and  clearly  within  vifible  dif- 
tance,  but  for  the  intervention  of  the  fog  and  dark- 
nefs,  and  continuing  in  the  fame  direction  after  fhe  had 
feen  the  fire,  as  before*  She  did  not  come  up,  becaufe 
the  firing  ceafed  on  the  capture  of  the  veffel,  and  the 
courfe  of  the  yefTel  ceafed  on  the  fame  occafion;  and  the 
darknefs  and  fog,  and  fqually  Muttering  weather  con- 
tinued, in  which  (he  mult  have  pafled  them.  Having 
before  flared  my  opinion  that  the  allegation,  if  nip- 
ported,  would  eftablifh  the  claim,  and  being  of  opinion 
that  fufficient  proof  has  been  adduced,  I  fhall  pro- 
nounce for  the  intereft  of  the  Andromache  j  and,  as  I 
fee  no  material  difference  in  the  cafes  of  the  other  fbips, 
I  (hall  pronounce  them  alfo  to  be  entitled  to  {hare. 

It  has  been  objected  that  no  releafing  witnefles  have 
been  examined  on  the  part  of  the  Rover,  in  order  to 
prove  that  fhe  perfifted  in  the  chace ;  but  I  am  of 
opinion  that  this  defect  is  compenfated  by  the  circum- 
flance  of  her  coming  up  on  the  next  morning,  and 
putting  in  her  claim. 
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BELVIDERE,  Marsh.  *iy  &b,  1S13, 

npHIS  was  an  application  on  behalf  of  Meflrs.  Saw  The  claim  of 
X  fan  and  Co.,  Britijh  merchants,  to  obtain  pof-  ^j?f™e£. 
feffion  of  an  American  (hip.  which  was  feized  in  the       made  br 

*  .  them  for  the  ufe 

River  Thames,  under  the  embargo  which  preceded  of 
the  declaration  of  hoftilities  between  Great  Britain  and  Govern '••fiit 
the  United  States  of  America.  ^V5& 
It  was  ftated  in  an  affidavit  made  by  one  of  the  w,th  th3' a  un- 

'  try,  c-nntr  !>e 

partners  in  the  houfe  of  Sanfom  and  Co.,  that  they  had  a"™«i  "p^  the 

1  «         -  .      ,  1    r  \_      a        •  mere  averment 

advanced  confiderable  iums  to  the  American  owners  on  of  the  pari™ 
account  of  this  (hip ;  and  that  it  was  put  into  their  ^"SpTj'jJt 
poffeffion  as  afecurity  for  the  repay  meat  of  the  money  ^^.^'J* 
advanced  by  their  houfe  of  trade:  That  they  ftnt  the  the  debt  fo  0.0- 
{hip,  under  the  protection  of  a  licence,  bearing  date  3-*  u  itm  more 
the  14th  of  Auguji  18 1 1,  to  the  Baltic  and  back  ;  ami  "h/nvLy  *n 
that  the  amount  of  freight  earned  on  the  voyage  was  9<!vanced  «*  f<* 

o  '   o  the  immediate 

placed  to  the  credit  of  the  {hip  :  That  they  obrained  out*  of  the 

,      f.  •     r  1  o        r        r     1  veflll,  but  lor  the 

another  licence  m  February  1812,  for  a  fimilar  voyage,  g.n«r.j  mercan- 
but  made  no  ufe  of  it ;  becaufe  it  would  have  been  0'1? ^^kan 
neceflary  to  have  advanced  money  for  the  purctHe  of 
a  cargo,  which  they  declined  to  do,  in  confequence 
of  the  non-arrival  of  fome  remittances  which  thtv  had 
expected  from  their  American  correfpondents.  It  was 
ilated,  likewife,  in  the  affidavit,  that  by  way  of  further 
fecuriry,  a  power  of  attorney  was  executed  on  the  7th 
of  March  1812,  authorifmgj  Sanfom  and  Co.  to  fell 
the  fhip,  or  to  employ  her  in  any  way  that  they  mi^ht 
deem  mod  eligible  for  their  inttreft  A  letter  of  at- 
torney to  this  effect  was  annexed  to  the  affidavit  ;  ^nd 
there  was  alfo  exhibited  an  account-current  bet w. -en 
the  parties  refpe&ing  the  Ihip  ;  from  which  it  appc  *  ed 
VOL,  I.  A  a  that 
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Bei^dere.  tnat  tne  Glance  due  to  Meffrs.  Sanfom  and  Co.  from 
the  American  owners,  on  the  31ft  of  December  1812, 


^«/y6th,i8i3.  amounted  to  ^1,724.  4/.  gd.  The  affidavit  alfo 
ftated,  that  the  American  houfe  of  trade  were  further 
indebted  to  Meffrs.  Sanfom  and  Co.  in  the  fum  of 
^3,257.  *7*'  for  which  they  had  no  fecurity  what- 
ever. 

For  the  Crown,  the  King's  Advocate  and  Adams 
contended,  That  the  Court  was  not  at  liberty  in  prize 
proceedings  to  attend  to  collateral  claims ;  and  that 
the  legal  title  being  in  the  American  owners,  the  (hip 
muft  neceffarily  by  condemned  as  enemy's  property. 
That  nothing  but  an  order  *  from  the  Crown,  direct- 
ing the  re-payment  of  the  advances  made  by  the  Britijh 
merchants,  could  juflify  the  Court  in  pronouncing  for 
the  claim  which  had  been  made  on  their  behalf.  That 
Meffrs.  Sanfom  and  Co.  had  no  lien  on  this  {hip,  at 
leaft  nothing  that  could  be  fo  confidered,  according  to 
the  law  of  England.  That  the  power  of  attorney, 
which  had  been  produced,  did  not  contain  any  affign- 
ment  of  the  fhip  to  them  by  way  of  fecurity  for  the 


*  On  the  breaking  out  of  hofljlities  with  Denmark,  in  the  year 
1807,  an  order  in  council,  of  which  the  following  is  an  extract, 
was  iffued  :  "  And  it  is  hereby  further  ordered,  that  in  cafe  any 
«'  advances  lhall  have  been  made  before  the  late  embargo,  viz.  the 
««  fecond  of  September  laft,  by  any  Britijh  fubjea  upon  the  credit 
•r  and  fecurity  of  any  (hip,  freight,  or  goods  belonging  to 
*'  Dani/b  fubje&s,  which  may  be  condemned  as  prize  to  His  Ma- 
"  jefty,  the  amount  of  fuch  advances  fo  actually  made  (but  with- 
'«  out  farther  compenfation)  (hall  be  paid  to  the  faid  Brittjb 
<r  fubje&s,  out  of  the  proceeds  of  the  property  fo  condemned, 
*•  upon  the  credit  of  which  the  advances  were  refpc&ivcly  made, 
«  upon  due  proof  thereof  to  the  fatisfadion  of  the  High  Court 
"  of  Admiralty,  &c." 
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debt,  but  merely  authorized  them  to  fell  the  veffel,  or  The 
to  empl6y  her  till  a  fale  mould  be  effe&ed.    That  the 


Court,  by  decreeing  pofleflion  of  this  Ihip  to  Meffrs.  »8u. 

San  Com  and  Co.  would  in  effect  decree  that  the  Crown 

mould  pay  the  debts  of  its  enemies,  fince  the  debt  of 

the  American  owners  to  the  Britijh  merchants  would, 

by  the  delivery  of  the  (hip  into  their  pofleffion,  be  pro 

tanlo  extinguifhed.    That  part  of  the  money  had  been 

advanced  by  Meffrs.  Sanfom  and  Co.  fince  the  embargo 

was  impofed,  and  for  this  they  could  have  nothing  in 

the  nature  of  a  lien  on  the  ihip.    That  the  parries 

having  failed  in  eftablifhing  either  a  legal  or  equitable 

title  to  the  (hip,  their  prayer  muff  be  rejected. 

For  the  Claimants  it  was  contended,  That  although 
the  Crown  is  under  no  obligation  to  allow  claims 
which  are  latent  only,  and  which  cannot  be  enforced 
without  the  aid  of  a  court  of  juftice ;  yet  it  is  bound 
to  refpecfc  the  claims  of  its  fubjects  upon  property  placed 
in  their  hands  as  a  fecurity  for  money  advanced  by 
them.  That  fimilar  claims  had  been  allowed  by  the 
Crown  on  former  occafions.  Tobago ,  DeWit,  5  Rob.  2 1 8. 
Conftantifiy  HarUJfen,  (Edwards9 s  Rep.  132.)  Vroio 
Sarah,  ClaJJina.* 

Judgment. 


•  This  wai  the  cafe  of  a  Dutch  fliip,  which  failed  in  July  180a, 
on  a  voyage  from  the  Texel  to  Surinam,  but  put  into  Cowes  in 
diftrefc,  in  confequcnce  of  damage  (he  had  fuftained  at  fea.  On 
bis  arrival  at  Cowcs,  the  mailer  applied  for  affiibnce  to  Meffrs. 
Day ,  of  that  place,  who,  after  a  regular  furvey,  caufed  the  cargo 
to  be  unlivered  and  warehoufed,  and  put  the  veifel  into  the  hands 
of  Mefirs.  Sievr  and  Mitchell,  with  directions  to  them  to  make  the 
neceflary  repairs,  which  they  accordingly  did.  After  the  repairs 
had  been  completed,  the  (hip  and  cargo  were  feized,  under  the 
embargo  (15  May  1803),  which  preceded  the  declaration  of  hof- 

A  A  z  tilitiet 
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The  Judgment. 
Bklvideke*      s.r  w  Saat.—TlM  is  the  cafe  of  an  American  vdfel, 

j«/y  6th,  1813.  which  has  been  feized  in  the  London  Dock,  and  is  liable 
to  condemnation  as  the  property  of  an  enemy  to  the 
Crown  of  this  country.  No  regular  claim  has  been 
given  for  the  fhip ;  but  an  application  is  made  to  the 
Court  by  merchants  in  this  town  (Meffrs.  San/bm  and 
Co.)  to  have  the  (hip  re-delivered  to  them,  dating  that 
it  had  been  placed  in  their  hands  as  a  fecurity  for  money 
advanced  by  them  on  account  of  this  very  {hip.  Cafes 
have  been  dated  in  which  the  Court  has  certainly  at- 
tended to  claims  fomewhat  fimilar ;  but  in  all  thofe 
cafes  the  parties  had  fome  certain  evidence  of  their  right : 
They  had  either  a  pofitive  lien  upon  the  (hip,  or  were 
in  poflefllon  of  a  bottomree-bond,  or  fome  fpecific 
fecurity.  In  this  cafe,  nothing  of  the  kind  is  made 
out  by  the  claimants ;  and  this  does,  I  think,  mate- 
rially  diftinguifh  it  from  thofe  cafes  which  have  been 
mentioned.  Here  is  nothing  but  an  affidavit  of  the 
claimants  themfelves,  Rating  that  they  have,  at  various 
times,  advanced  money  for  the  ufes  of  this  (hip,  and 
that  the  American  owners  had  put  them  in  poueffion 
of  it  as  a  fecurity  for  the  debt  fo  contraded.  No  bot- 
tomree-bond or  any  inftrument  of  any  kind  is  pro- 
duced in  fupport  of  the  claim,  which  is  left  to  reft 
upon  the  mere  averment  of  the  parties  interefted.  The 


tulties  again*  the  Batavian  republic,  and  were  proceeded  «ga,nft 
as  droits  of  Admiralty.  A  claim  was  given  by  Meflrs.  totur  and 
Mitchell  for  the  amount  of  the  repairs  done  by  them,  and  alfo  on 
behalf  of  Mcflrs.2>*r,  for  the  money  they  had  advanced  for  the 
unlivering  and  warehoufing  the  cargo,  and  other  incidental  « 
pences.  The  Court  pronounced  in  favour  of  the  claims,. rea- 
ring it  to  the  regiftrar  and  merchants  to  afcertain  tht  foms  •dually 
4ue  to  the  claimants.  perfonf 
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perfons  who  have  made  this  affidavit  are  certainly  of   Be  ™«ere 
the  higheft  refpe&ability  in  the  clafs  of  perfons  to  . 
which  they  belong ;  but  the  Court  cannot  take  a  faft  July  6«h,  181* 
of  this  fort  upon  the  bare  averment  of  any  perfons, 
however  refpe&able,  or  fuffer  itfelf  to  make  per- 
fonal  diftindions  in  matters  of  this  kind.    It  expe&s 
to  be  furnifhed  with  fomething  more  fubftantial  than 
the  mere  affidavit  of  the  parties  themfelves.  Nothing 
more  is  offered  in  the  prefent  cafe  j  and  this  defect  is, 
I  think,  fatal  to  the  claim. 

What  Mr.  Sanfom  fwears  is  this :  That  the  veflel 
was  put  into  the  pofleffion  of  the  houfe  of  trade  to 
which  he  belongs,  as  a  fecurity  for  money  advanced 
by  them  ;  but  this  ftatement  is  wholly  unfupported  by 
documentary  evidence,  and  refts  on  the  aflertion  of 
Mr.  Sanfom  himfelf.  What  fort  of  pofleffion  of  the 
(hip  was  given  to  this  gentleman?  According  to  his  own 
ftatement,  it  was  entruiled  to  him  partly  for  the  fale  of 
the  (hip,  and  partly  for  its  employment  in  trade.  But 
that  any  inftrument  to  this  effect,  was  executed,  or  that 
there  was  any  correfpondence  by  letter  relative  to  this 
bufinefs,  does  not  at  all  appear.  Thus  far  the  matter 
refts  upon  mere  verbal  agreement,  between  the  parties, 
—if  indeed  there  was  any  thing  that  can  be  treated  as 
an  actual  agreement  upon  the  fubject.  Then  (at  a  very 
late  date)  comes  a  general  power  of  attorney  j  fuch  as 
might  be  very  well  granted  to  any  other  agent,  who 
had  no  claims  whatever  on  the  ffiip.  The  accounts 
too  are  made  out  in  the  way  in  which  any  other  agent 
muft  be  luppofed  to  make  out  his  accounts  j  for  the 
profits  earned  by  this  (hip  in  the  way  of  freight  are 
placed  to  the  account  of  the  principal  in  America. 
There  is  fo  manifeft  a  deficiency  in  the  evidence,  that 
it  is  impoffible  for  the  Court  to  fuftain  the  demand. 

a  a  3  Another 
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The  Another  very  important  confideration  in  the  prefent 

Bklviderk.   cafejSj  that  the  advances,  which  are  dated  to  have 


July  6th,x8i3.  been  made,  were  not  merely  for  the  purpofe  of  cover- 
ing expences  incurred  in  the  repairs  and  outfit  of  this 
veflel,  but  for  the  general  mercantile  tranfactions  of 
the  American  owner.    The  Court  has  never  gone  the 
length  of  allowing  a  claim  fo  founded.  What  was  done 
in  the  cafe  of  the  Vrow  Sarah,  Clajftna,  and  the  other 
cafes  which  have  been  mentioned,  was  to  give  Englijb 
merchants,  from  the  bounty  of  the  Crown,  the  ex- 
pences  incurred  in  the  outfit  of  the  veflel  immediately 
before  the  feizure  was  made.    It  was  thought  by  the 
Court,  and  by  the  Government  alfo,  that  it  would  be 
a  harm  meafure  to  make  Brittfb  merchants  fuftain  the 
lofs  of  money  fo  expended.    But  here  the  Court  is 
called  upon  to  inveftigate  tranla&ions  which  have  no 
fubftantive  affinity  to  the  prefent,  and  to  examine  ac- 
counts of  profit  and  lofs  upon  a  courfe  of  trade  which 
was  going  on  for  a  number  of  years.    I  am  clearly  of 
opinion  that  it  is  not  within  the  province  of  this  Court 
to  enter  upon  fuch  an  inveftigation.    There  may  exift 
counter-demands  on  the  part  of  the  American  owners : 
there  may  be  difputed  accounts  between  them  and 
Sanfom*$  houfe  of  trade,  to  which  the  Court  can  have  no 
accefs.  Differences  may  exift  as  to  the  employment  or 
non-employment  of  this  veflel.  The  owner  may  perhaps 
fay  that  the  (hip  was  not  employed  according  to  his  order. 
Ithinklfhould  depart  from  all  confiftency  of  judgment, 
it  I  were  to  allow  a  claim  like  the  prefent,  which 
differs,  fubftantially  from  thofe  to  which  it  has  been 
represented  as  fimilar,  which  is  latent,  ancient  in  point 
of  time,  and  unaccompanied  by  any  fatisfaclory  proofc 
If  I  were  to  take  this  fhip  out  of  the  poflefiion  of  the 
feizor,  I  muft  probably  be  under  the  neceflity  of  doing 
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the  fame  with  every  other  fhip  which  has  been  feized   _  The 
in  the  fame  way ;  for  I  fuppofe  there  is  hardly  any  , 
American  (hip  in  this  country  for  which  advances  have  J«<y$th»  l8l3« 
not  been  made  in  a  fimilar  manner.    Every  agent  to  m 
whom  an  American  fhip'  has  been  configned  for  em- 
ployment in  European  trade,  has  the  fame  kind  of 
pofleflion ;  and  many  of  them  have  doubtlefs  orders 
to  fell  the  ihip,  if  no  advantageous  employment  can  be 
procured.    All  that  Mr.  Sanfom  dates  in  his  affidavit, 
points  rather  to  the  direction  and  management  of  the 
(hip,  for  the  benefit  of  the  American  owner,  than  to 
any  pofTeflion  by  way  of  fecurity  to  himfelf.    I  am, 
under  the  neceflity  of  rejecting  the  claim. 


SPARKLER,  Brown.  December^ 

1813. 

^HIS  was  a  claim  on  behalf  of  His  Majefly's  fhip  AOupiafightat 

Armide,  to  {hare  in  the  falvage  which  had  been  turc  is  entitled 
decreed  to  the  Nimrod,  for  the  recapture  of  this  Britijh  x^\lZ*Zx. 
(hip  and  cargo  from  the  hands  of  the  enemy.    The  SJST^Jdtto 
claim  was  founded  on  the  fact  of  fight  and  of  joint-  ®n 
chafing.    There  was  alfo  a  aueftion  of  cofts,  arifing  ofaflSpwhiT* 
upon  the  mifconduft  oftheM/w/W,  from  which  fhip  ^Srf^ 
falfe  information  had  been  given  refpetting  the  prize,  prixe* 
and  had  occafioned  a  neceffity  for  the  expences  attend- 
ing this  litigation. 

Judgment. 

Sir  IV.  Scoit, — This  cafe,  which  is  one  of  afTerted 
joint-capture,  has,  been  defcribed  in  the  argument  as 
"an  extreme  cafe  5  but  I  own  that  it  does  not  appear  to 
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The  tne  to  anfwer  that  defcription.  The  rule  of  law  upon 
^  *  .  this  fubjedt  is,  that  a  fhip  in  fight  at  the  time  of  cap- 
Xkcembcr  ad,   ture  is  entitled  to  (hare  in  the  prize  from  that  circum- 

,8xa*  fiance  alone,  unlefs  the  cafe  happens  to  fall  within  one 
of  the  exceptions  to  that  general  rule ;  fuch  as  the 
circumftance  of  fleering  a  dire&ly  contrary  courfe  ; 
for  that  might  defeat  an  interefl  which  would  other- 
wife  have  been  fupported  upon  the  ground  of  being  in 
fight.  Jt  may  feem  hard  upon  the  actual  captor,  that 
a  vefTel,  which  was  perhaps  fcarcely  in  fight,  and  con- 
tributed nothing  to  the  capture,  fh'ould  be  entitled  to 
an  equal  fhare  of  the  benefit  with  another  fhip,  which 
may  perhaps  have  been  engaged  in  a  long  purfuit  of 
the  prize,  and  may  likewife  have  fuftained  a  very  fevere 
conflict  Where  exertions  of  this  kind  .have  been 
made  by  the  a&ual  captor,  and  no  affiflance  has  been 
afforded  by  the  veflel  claiming  to  fhare  as  joint-captor, 
the  cafe  may  very  properly  be  called  an  extreme  one ; 
but,  according  to  the  flatement  contained  in  the  alle- 
gation, there  was  in  this  cafe  an  a&ual  contribution  of 
affiflance  on  the  part  of  the  Armide>  for  that  .fliip  is 
aflcrted  to  have  joined  in  the  purluit  with  the  Nimrod* 
Such  a  claim  is  not  to  be  defcribed  as  an  extreme  one, 
or  as  one  which  the  Court  would  flrain  hard  to  reject. 
'It  is  rather  entitled  to  be  confidered  in  a  favourable 
point  of  view  ;  for  the  law  is  willing  to  favour  the  in- 
terefls  of  all  who  contribute  their  endeavours  to  capture 
the  veffels  of  the  enemy. 

Upon  the  fads  of  the  cafe,  I  can  entertain  no  doubt. 
The  fact  that  the  Armlde  faw  the  prize,  and  was  alfo 
feen  from  the  prize,  is  indifputably  proved.  It  is 
proved,  likewife,  that  Ihe  was  fleering  in  a  direction 
towards  the  prize  ;  nor  is  it  a  fufficient  contradiction 
to  this  to  fay,  that  fhe  fleered  a  courfe  different  to  that  , 
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of  the  Nimrod ;  for  it  is  not  neceffary  that  the  joint-  Tht 

captor  mould  purfue  the  prize  in  exactly  the  fame   j_ 

courfe  with  the  actual  captor :  indeed  the  iituation  and  December  ad, 
bearing  of  the  (hips  to  the  prize  and  to  each  other,  l*IJ* 
may  frequently  make  it  proper  that  they  mould  fhape 
their  courfes  in  directions  not  precifely  the  fame.  The 
feci:,  as  I  before  obferved,  is  eftablifhed,  that  the 
Armide  fleered  in  purfuit  of  the  prize,  and  that  (he 
was  feen  by  the  prize  fo  to  do ;  and  though  the  fight 
was  now  and  then  obfeured,  yet  the  purfuit  was  con- 
tinued up  to  the  time  of  capture,  and  even  after  it  had 
taken  place.  With  refped  to  the  identity  of  the  three 
mips,  there  can  be  no  doubt ;  for  it  is  next  to  an  im- 
poflibility  that  the  very  fame  circumftances  (hould  have 
occurred  to  thtee  other  veflels  precifely  at  the  fame 
time.  According  to  the  reafoning  of  the  Court  in 
other  cafes,  I  mull  hold  the  fact  of  identity  to  be 
fatisfactorily  ettablimed  by  the  coincidence  of  feveral 
circumftances. 

I  proceed,  in  the  next  place,  to  confider  the  quef-  A&uai  cap** 
tion  of  coils.    Now  it  is  evident  that  there  has  been  ^ftSfnT 
fuch  a  degree  of  mifconduct  on  the  part  of  the  actual  Jj^DJJ*|Jje 
captor,  that  would  juftify  the  Court,  if  it  wasdifpofed  t^£*vifil*iwi* 
to  act  rigoroufly,  in  vifiting  him  with  cods.    It  is  a  * 
painful  thing  in  any  cafe  to  fee  that  in  the  fworn  anfwers 
lefs  attention  is  paid  to  the  fanctity  of  an  oath  than  is 
due  upon  all  occafions  to  fo  ferious  an  obligation. 
After  the  prize  had  been  boarded  by  the  Nimrod,  it 
appears  that  a  lieutenant  and  mid  (hip  man  were  fent  off 
to  that  (hip  from  the  Armide,  with  directions  to  make 
enquiry  refpecting  the  name  and  other  particulars  of 
the  veifel,  which  had  been  boarded ;  and  that,  upon 
their  arrival  on  board  the  Nimrod,  they  were  a(Tqred 
that  no  prize  had  been  made,  but  that  a  tranfaction  of 
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The       a  totally  different  nature  had  taken  place :— That  the 
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vefTel  which  they  had  been  purfuing,  was  found  to  be 
' December  id,  protected  by  a  licence,  and  had  on  that  account  been  dif. 
x8lJ'  miffed.  In  confequence  of  the  reprefentation  fo  made, 
and  to  which  full  credit  was  then  given,  the  claim  of 
the  Armidt  was  for  a  time  abandoned,  and  it  was  from 
mere  accident  that  the  truth  was  afterwards  difcovered. 
The  excufe  which  has  been  fet  up  by  the  perfon  who 
returned  the  anfwer,  that  he  returned  a  faJfe  anfwer, 
becaufe  the  queftion  was  not  put  to  him  by  the  proper 
perfon,  is  unfatisfadtory.  Want  of  authority  in  the 
perfon  putting  the  queftion  might  at  the  utmoft  be  a 
reafon  for  declining  to  anfwer  altogether,  but  can 
never  juftify  an  attempt  to  miflead,  by  returning  an 
anfwer  altogether  falfe.  According  to  the  real  de* 
merits  in  this  conduct,  I  mould  feel  myfelf  juftified  in 
condemning  the  party  in  the  cofts  of  this  litigation ; 
but  it  mull  at  the  fame  time  be  recollected,  that  he  is 
the  actual  captor,  and  that,  from  the  fize  of  the  Armide, 
for  whofe  intereft  I  have  pronounced,  the  mare  of  the 
Nimrod  will  be  very  much  diminiflied.  It  would  be  hard 
too  to  take  away  any  of  the  rights  of  other  officers  and 
men,  who  are  not  implicated  in  this  act  of  nuYconduct. 
I  (hall,  therefore,  content  myfelf  with  pronouncing 
for  the  claim  of  the  Armide,  and  directing  the  ex- 
pences  of  the  two  commiffions,  for  the  examination 
of  witnefles,  to  be  deducted  from  the  (hare  of  the. 
Nimrod, 


The  counfel  for  the  commander  of  the  Nimrod 
having  reprefented  that  the  expence  would  exceed  his 
ihare  of  the  prize,  which  muft  be  reduced  very  low 
by  his  own  expences,  and  by  the  magnitude  of  the 

Ihare, 
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(hare  to  which  the  Armide  would  be  entitled,  in  con-  The 

fequence  of  the  fize  of  that  (hip,  the  Court  directed  SrA*Ktg*» 

the  parties  refpe&ively  to  pay  their  own  expences  ;  but  Dec  ember  3d, 

exprefled  a  wifli  that  this  mould  be  underftood  as  not  l8lJ* 
withdrawing  its  difapprobation  of  the  conduct  of  the 
officer  of  the  Nimrod. 


JOHN,  Turner.  December  ad, 

1813. 

■ 

'pHIS  was  a  claim  on  behalf  of  the  commanding  of-  ^ 
ficers  and  crew  of  His  Majefty's  floop  Royalifly  proof  lies  upon 
to  (hare  in  the  falvage  due  for  the  re-capture  of  this  upacUim  of 
Britijb  (hip  and  cargo,  which  had  been  taken  by  the  {t'So^'of1 
enemy,  and  re-taken  by  H.  M.  S.  Bermuda.    The  JjJ^JJJ*" 
circumllances  of  the  cafe  are  fully  dated  in  the  judg-  fupponedby 

-  ,      _  °    other  evidence  is 

ment  of  the  Court.  inefficient  to 

eftahliOi  fuch  a 

Judgment.  cWm. 
Sir  IV*  Scott. — It  is  hardly  ncceflary  for  me  to  repeat 
the  obfervation  which  the  Court  has  in  very  many 
cafes  occafion  to  make,  that  the  actual  captor  is  the 
favourite  of  the  law,  and  that  the  Court  will  not  fuffer 
hiu  intereft  to  be  afFected  but  by  evidence  the  molt 
fatisfa&ory.  The  onus  probandi  lies  upon  the  party 
letting  up  a  claim  as  joint-captor,  who,  in  order  to 
cftablilh  it,  mud  bring  very  clear  proof  in  fupport  of 
hia  cafe.  The  evidence  of  releafmg  witneiTes,  if  un- 
supported by  other  teftimony,  has  always  been  held 
infufficient  for  fuch  a  purpofe.  An  allegation  has  been 
given  in  this  cafe  in  which  it  is  pleaded,  u  that,  on  the 
*;  2d  of  November  1811,  the  perfons  on  board  the 
**  Royalifi  obferved  a  brig  under  the  land  on  the 

g  **  weather-. 
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Tii.       "  weather-bow,  and  foon  difcovered  the  fame  to  be  His 
*      "  Majcfty's  fhip  the  Bermuda  ;  and  fhortly  afterwards 
Decmbcr  aa.  "  they  obferved  another  brig  nearer  to  the  land,  and 

x8lJ*  "  to  the  eaftward  of  5/.  Valery,  which  then  bore  from 
"  them  fouth-weft.  about  ten  or  eleven  miles :  that 
"  they  immediately  afterwards  faw  the  Bermuda  under 
"  fail,  working  to  windward,  in  chafe  of  the  Cud  brig ; 
"  and  they  obferved  her  to  ihorten  fail  and  heave  to, 
"  and  the  faid  brig  bear  up  ;  and  at  fuch  time,  being 
w  about  7  A.  M.  of  the  faid  day,  the  Bermuda  boarded 
"  and  re-captured  the  faid  brig."  Really  one  would 
fuppofe,  from  this  reprefentation,  that  the  Bermuda 
herfelf  boarded  the  prize  j  whereas,  in  point  of  fact, 
it  turns  out  that  the  boarding  took  place  from  the 
boat  (or  gig  as  it  is  called)  of  the  Bermuda,  which  was 
at  fome  diftance  from  the  fhip,  and  that  flie  herfelf  did 
not  come  up  till  half  an  hour  afterwards.  The  releaf- 
ing  witnefles,  who  have  been  examined,  though  indi- 
vidually they  may  be  perfons  of  very  great  credit,  are 
(till  fubject  to  the  obfervation  which  has  been  before 
made  regarding  all  witnefles  of  the  fame  defcription, 
that  a  claim  cannot  be  eftablifhed  upon  their  evidence 
only.  That  no  other  witnefles  have  been  examined, 
is  the  fault  of  the  afTerted  joint-captor,  whofe  intereft 
required  him  to  produce  them,  if  he  had  it  in  his 
power  fo  to  do.  The  only  evidence  with  which  the 
Court  has  been  furnimed,  in  addition  to  that  of  the 
releafing  witnefles,  is  contained  in  the  anfwers  of  Cap- 
tain Cunningham,  the  actual  captor ;  and  I  think  it 
extraordinary  that  the  cafe  Ihould  have  been  left  here. 
Captain  Cunningham  ftates,  in  his  anfwer,  "that  his  gig 
**  came  up  about  feven  o'clock  with  the  faid  veflel,  when 
<c  the  faid  officer  and  men  boarded  and  re-captured  her, 
"  when  fl*e  proved  to  be  the  brig  John  9  but  he  denies 
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u  anddiibelieves  that  atfuch  time  His  Majefty's  floop  ^ 
*'  Royalift  was  in  fight  thereof,  or  capable  of  aiding  Jo«*. 
"  and  afljfting  therein,  if  it  had  been  necefTarY,  or  that  °~Z  , 

r*       1  r        l       i_  r  December  ad, 

"  the  Royalift  was  feen  by  the  perfons  on  board  the  1813. 
**  laid  brig ;  for  he  fays  that,  when  he  faw  the  faid 
"  brig  John  coming  out  before  the  wind  in  the  poffef- 
"  fion  of  his  boat's  crew,  he  fent  a  midmipman  to  the 
"  mail-head  of  the  Bermuda,  to  difcover  whether 
<c  there  was  any  veflel  in  fight,  who  reported  that  there 
"  was  none,  and  which  he  verily  believes  to  be  true. 
"  He  further  fays,  that,  about  half  an  hour  after,  the 
"  John  was  captured  by  the  Bermuda,  which  had  hove- 
"  to,  and  another  boat  was  fent  on  board  for  the  maf- 
"  ter  of  the  faid  brig,  who  returned  with  him,  and  the 
"  brig  was  then  taken  in  towby  the  Bermuda ;  and  that 
"  when  the  Bermuda  tacked  a  few  minutes  previous  to 
"  her  fo  heaving  to,  the  Royalift  was  firft  feendire&ly  to 
"  leeward  from  1 2  to  1 5  miles  diftant ;  and  that  about 
"  10  o'clock  the  fame  day,  the  Bermuda  palled  within 
"  hail  of  the  Royalift.'*  So  far,  therefore,  the  anfwer 
of  Captain  Cunningham  contains  a  dired  negative  of 
the  claim  which  has  been  fet  up.  Captain  Downie,  he 
fays,  afked  him,  "where  the  faid  brig  which  he  had 
w  in  tow  was  from,  and  how  laden ;  to  which  he  re- 
€<  plied,  laden  with  wine ;  and  that  Captain  Downie 
"  then  faid,  We  faw  you"  It  is  a  pity  this  was  not 
put  in  a  more  clear  and  pointed  manner  by  Captain 
Downie,  if  he  had  any  intention  of  alTerting  the  right 
of  the  Royalift  to  (hare  in  the  capture.  One  of  the 
witnefles,  indeed,  fwears,  that  Captain  Downie  faid, 
«  JVe  faw  you  take  her  but  in  this  he  is  not  fup- 
ported  by  the  other  perfons  who  have  been  examined 
on  the  plea,  and  histeftimony,  therefore,  is  not  to  be 
much  regarded.    The  reply  of  Captain  Cunningham 
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Th«       leaves  the  matter  equally  at  large,  "Wefawyou,  tdo9" 


John 


but  not  fpecifying  at  what  particular  time.  One  would 
jbcemUr  zd,  naturally  fuppofe,  that  this  conversation  referred  to  the 
3       time  of  capture  ;  but  it  is  by  no  means  certain  that  it 
is  fo  ;  and  Captain  Cunningham  fwears  that  he  had  no 
fuch  meaning,  but  that  "  he  meant  at  the  time  before 
"  ftated  in  his  anfwer"  and  not  at  the  time  when  the 
recapture  was  effected.    It  has  been  contended  in  ar- 
gument, and  the  principle  has  not  been  denied,  that 
if  there  is  any  ambiguity  in  the  cafe,  it  is  fufficient  to 
put  an  end  to  the  claim  of  the  aflerted  joint  captors. 
Their  cafe  refts  entirely  upon  the  evidence  of  the  re- 
leafing  witnefles,  which  is  not  retting  upon  a  rock  ; 
and  the  party  has  thrown  away  or  loft  the  opportunity 
of  examining  other  witnefles.  As  Captain  Cunningham^ 
in  his  anfwer,  does  not  fupport,  but  denies,  that  he 
meant  what  mould  be  more  naturally  underftood  from 
the  terms  of  his  anfwer,  the  Court  is  bound  to  apply 
that  interpretation.    The  cafe,  then,  reds  on  the  evi- 
dence of  releafing  witnefTes  only,  which  is  not  fuf- 
ficient ;  and  I  am,  therefore,  under  the  neceflity  of 
pronouncing  againll  the  claim  of  the  Royalifi. 


Digitized  by  Google 


HIGH  COURT  OF  ADMIRALTY.  tfj 


MATILDA,  RANTIN.  December  i&h, 

18x3. 

npHIS  was  the  cafe  of  an  American  privateer,  which  Twauary  ch*. 
A  was  captured  on  the  27th  of  March  laft,  off  the  J^fi*"*1 
Coaftof  Brqfil,  by  the  Britijh  privateer  the  Lion,  after  *»y  captur.  and 

.  .  re  -  capture  a»  to 

a  very  fevere  action,  in  which  the  commander  and  extinguilh  the 
firft-lieutenant,  with  feveral  of  the  crew,  were 'killed,  S^eJ! hwi" 
and  many  others  wounded.    A  prize-mafter  and  fome 
men  were  put  on  board  from  the  Lion,  and  the  veflel 
was  defpatched  for  England ;  but,  in  the  courfe  of 
her  voyage,  being  about  eight  leagues  to  the  weftward 
of  Scilly,  (he  was  retaken,  on  the  23d  of  July,  by  the 
American  fioop  of  war  the  Argus,  which,  after  taking 
out  all  thepeople  put  on  board  from  the  Lion,  but  leav- 
ing two  of  the  original  crew  of  the  Matilda,  put  the 
matter's  mate  and  twelve  other  men  from  the  Argus  on 
board,  and  directed  them  to  navigate  the  veflel  to  the 
firft  French  port.    On  the  25th  of  July,  the  (hip  was 
again  taken  by  the  Britijh  frigate  the  Revolutionaire, 
and  brought  to  the  port  of  Plymouth.    The  crew  of 
the  Matilda  confided  of  81  perfons  at  the  time  when 
(he  was  taken  by  the  Lion,  5  of  whom  were  killed  in 
the  action,  and  24  wounded,  who  were,  with  the 
furgeon,  put  on  more,  and  fent  to  the  hofpital  at  Per- 
nambuco ;  47  others  were  landed  at  St.  Salvador,  in 
confequence  of  an  arrangement  made  between  the 
Britijh  conful  at  that  place  and  the  conful  of  the 
United  States,  who  likewife  gave  a  receipt  for  the  24 
men,  who  had  been  landed  at  Pernambuco.   The  re- 
maining four,  who  were  officers,  were  fufFered  to  go 
on  parole.    The  (hip  was  condemned  as  a  prize  taken 
by  H.  M.  S.  Revolutionaire  j  but  the  queltion  was, 

whether 
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whether  fhe  had  not  fo  loft  her  military  character  by 
^1  capture  and  re-caprure,  as  to  extinguilh  the  right  to 
x6d>,  head  money. 

The  Court  exprefled  its  inclination  to  go  as  far  as 
poflible  in  iupport  of  a  claim  for  head-money  under  fuch 
circumftances,  and  accordingly  decreed  head-money 
for  1 5  men  to  be  due  to  the  Revolutionatre,  and  for  80 
nun  to  the  Lion,  the  prize  having  been  actually 
brought  home  notwithftanding  an  intermediate  hoftile 
repofleffion. 


EMPRESS,  Moran. 

^pHIS  American  (hip,  laden  with  a  cargo  of  fugar, 
coffee,  cotton,  and  other  goods,  was  captured  in 
the  profecution  of  her  voyage  from  New  Tork  to  Bour- 
deaux,  about  midnight,  on  the  29th  of  November 
1 8 1 2,  by  His  Majeftys  floop  of  war  Rover,  Francis 
Erjkine  Lock,  Efq.  commander,  and  brought  to  Ply- 
mouth, A  claim  of  joint  capture  was  given  on  behalf 
of  the  commanding  officers  and  crew  of  His  Majefty's 
fliip  Beaver,  under  the  circumftances  ftated  in  the 
udgment  of  the  Court. 

Judgment.  < 
Sir  FT.  Scott. — This  is  a  queftion  of  joint  capture 
between  two  of  His  Majefty's  flupa,  the  Beaver  and 
the  Rover,  arifmg  upon  the  capture  of  this  American 
fliip  and  cargo.  The  fads  of  the  cafe  are  prefented  to 
the  Court  in  an  allegation  given  in  on  behalf  of  the 
Beaver,  the  after  ted  joint-captor ;  to  which  the  anfwers 
of  the  a&ual  captor  have  been  taken  ;  and  alfo  upon 
the  evidence  of  three  releaftng  witnefles.   Thefe  wit- 
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neffes  are  of  a  fuperior1  quality  to  thofe  who  are  ufually  £  Tt«  . 
examined  in  cafes  of  this  kind  ;  but  releafmg  witneffes 


are  not  at  any  time  favourites  of  the  law,  and,  except  January  31ft, 
fo  far  as  they  are  cbnfirmed  by  the  teftimony  of  others,  l814* 
trieir  evidence  will  go  but  little  way  to  eitablifli  the 
neceflary  fatts. 

1  he  allegation,  in  this  cafe,  was  admitted  without 
opp6fition,  but  that  is  a  circumftance  from  which  the 
parties  can  derive  no  great  advantage :  To  oppofe  the 
admiflion  of  an  allegation,  or  not,  is  in  all  cafes  matter 
of  difcretion.  It  may,  in  many  inftances,  be  advan- 
tageous fo  to  do,  but  it  fometimes  happens  that  the 
cafe  of  the  adverfary  is  amended  by  an  objection  to  the 
admiflibility  of  his  plea.  If  there  had  been  any  oppo- 
fition'  in  the  prefent  cafe,  the  probability  is,  that  the 
allegation  would  have  been  fo  altered  as  to  bring  the 
cafe  more  fully  before  the  Court,  by  aft  accurate  ftate- 
mertt  of  the  circumflances. 

T*h<<  allegation  flates,  «  that  His  Majefty's  brig  of 
"  war,  the"  Beagle,  John  Smith  Efq.  commander, 
"  being  on  a  cruize  againft  His  Majefty's  enemies  in 
<c  the  Bay  of  Bt/cay,  about  eight  o'clock  in  the  rabrn- 
**  ing  of  Sunday,  the  29th  of  November  laft,  thofe  on 
**  board  her  difcovered  a  fail  to  leeward,  (landing  to 
"  the  north-eaft,  the  wind  then  being  about  fouth  and 
"  by  weft,  blbwing  moderately,  to  which  they  imme- 
'«  diately  gave  chafe,  and,  fobri  after,  perceived  a  Brig 
iC  flill  farther  to  leeward,  likewife  in  chafe  of  the  fame* 
*'*  object,  which  appeared  to  be  an  American  attempting 
*  td  efcape  Mb*  French  port ;  that  the  faid  f&m 
"  veffel  fo  difqovered  was  His  Majefty's  brig  of  war 

Riftier 9  the  faid  Francis iLrJUirie  Lc^'Efq/comTnander. 
ik  trie1  other  parly*' in'  this  cau'fe';  and  that  the  Rover 
**  atifl  Beagle  recognized  each  other  by  interchanging 
vol.  1.  bb  ««  fignals 
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iC  fignals,  and  jointly  continued  the  chafe  until  about 
u  two  o'clock  of  that  day,  when  the  brig  was  dif- 

/an,i8?4»3lft*  **  covere<*  fr°m  on  Doar(*  both  veflels  to  leeward  of  the 
"  Rover,  and  apparently  a  confort  of  the  firft  dif- 
"  covered  veflel  j  and  the  faid  Francis  Erjkine  Lock 
u  Efq.  thereupon  by  fignal  requefted  initru&ions  of 
•*  the  faid  John  Smith  Efq .  as  his  fenior  officer,  whether 
"  he  fliould  difcontinue  the  chafe  of  the  faid  firft  dif- 
"  covered  veflel,  and  go  in  chafe  of  that  laft  difcovered 
"  as  aforefaid,  and  which  the  tdldJobn  Smith  Efq. 
"  directed  him  to  do."  Now  it  has  been  matter  of 
much  controverfy,  and  certainly  of  much  important 
*  controverfy,  whether  the  application  that  was  made 
by  Captain  Lock  was  for  advice  merely  or  for  orders^ 
and  this  part  of  the  cafe  might  probably  have  been 
made  clearer,  if  the  admiflion  of  the  allegation  had 
been  oppofed.  The  allegation  goes  on  to  (late  "  that 
"  the  Rover  thereupon  bore  up,  and  went  in  chafe  of 
*  the  faid  laft  difcovered  fail,  and,  about  twelve  at 
"  night,  came  up  with  and  captured  her,  being  the 
<c  American  veflel  the  Emprefs,  proceeded  againft 
•*  in  this  caufe  j  that  His  Majefly**  laid  brig,  the 
"  Beagle,  continued  the  chafe  of  the  faid  firft  dif- 
"  covered  veflel,  in  -  fight  of  the  Rover  and  the  laid 
**  laft  difcovered  veflel,  until  dark,  and  during  the 
*«  night  loft  fight  of  her  and  the  Rover."  So  that  it 
fhould  appear  the  Beagle  did  continue  the  chafe  of  the 
prize  till  fix  o'clock,  when  it  became  dark ;  and  it  is 
not  difputed,  that  one  of  the  King's  fhips  went  in  pur- 
fait  of  one  of  the  ftrange  veflels,  and  the  other  of  the 
other. 

The  queflion  which  I  have  to  decide  is,  whether  the 
Rover  and  the  Beagle  were  acting  in  concert  with  each 
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other  under  the  directions  of  Captain  Smithy  the  fenior  Tht 
officer  ;  or  whether  what  paffed  between  the  com-  Eme,k"8- 


manders  is  to  be  considered  a  mere  confutation,  each  January  31ft, 
veffel  purfuing  its  own  feparate  interefts.  l*14* 

Now  I  muft  fet  off  with  the  preemption  that,  upon 
view  of  two  of  the  enemy's  veflels,  it  was  the  intention 
of  both  the  commanders  that  both  the  enemy  s  veflels 
fhould,  if  poffible,  be  captured ;  for  it  is  the  duty  of 
the  King's  fubjects  to  ufe  their  bed  endeavours  to 
deftroy  the  commerce  of  the  enemy ;  and,  I  am  bound 
to  preiume,  that  His  Majefty's  officers  are  at  all  rimes 
willing  to  do  their  duty.  Where  both  the  parties  are  to- 
tally  independant  of  each  other,  if,  indeed,  fuch  a  cafe 
can  exift,  then  they  jnufl  ad  according  to  the  bed  of 
their  refpective  judgments.  But,  if  one  is  fubordinate  to 
the  other,  (and  it  can  fcarcely  happen  otherwife,)  it 
becomes  the  duty  of  the  inferior  officer  to  obey  the 
directions  of  his  fuperior.  By  the  rules  of  the  navy,  it 
appears  that  a  junior  officer,  upon  coming  in  fight  of 
a  fenior,  immediately  becomes  fubjecl  to  his  command, 
and  mud  obey  him  without  any  previous  order  from 
the  Admiralty  to  that  effect ;  and  it  can  make  no  dif- 
ference whether  the  orders  of  the  fuperior  officer  are 
exprefled  in  civil  or  in  peremptory  terms.  From  the 
the  anfwers  of  Captain  Lock,  it  appears  that  the  com- 
mander of  the  Rover  originally  propofed  to  follow  the 
firft  difcovered  veflel,  for  he  applied  in  the  firft  inftance, 
to  know  whether  he  mould  not  follow  that,  although  it 
appears,  from  the  fequel,  that  he  purfued  the  other  vef- 
fel,  in  purfuance  of  the  direction  of  his  fuperior  officer! 
It  is  clear  that*  Captain  Lock  applied  to  Captain  Smith 
as  to  bis  fenior  officer,  and  this  not  merely  as  to  a  perfon 
of  greater  experience,  but  as  to  a  perfon  clothed  with  an 
authority  which  he  was  bound  to  obey.   The  anfwer 
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^hich  is  given  by  Captain  Smith  is  undoubtedly  civil 
in,  its  terms*  but  it  prefcribes  a  courfe  of  duty,  and 


January  3ift,  cannot  but  be  confidered  as  equivalent  to  a  command. 

"  I  think  you  had  better  go  after  the  other,"  We  fpeak 
fo,  fometimes,  to  a  fervant,  meaning,  however  at  the 
lame  time,  to  command  him  to  do  the  thing  which  we 
defire  to  have  done.  It  is  quite  clear,  in  this  inflance, 
that  Captain  Lock  underflood  the  anfwer  of  Captain 
Smith  as  a  command  ;  for  he  immediately  conforms  to 
his  directions,  though  contrary  to  his  own  opinion ; 
and,  in  confequence  of  this  conformity,  the  capture 
was  ultimately  effected  by  him ;  the  Beagle,  in  the 
mean  time,  continuing  to  chafe  the  other  veffel,  under 
the  hope  that  the  capture  of  both  might  have  been 
effected.  The  two  (hips  hadaflbciated  for  the  purpofe. 
of  making  the  capture  of  both  veffels,  and  the  capture 
of  one  of  them,  the  prize  in  queftion,  was  made 
by  the  Rover,  in  confequence  of  diredions  given  by. 
the  fenior  officer  commanding  the  Beagle,  and  a  dutri* 
bution  of  the  force  purfuant  to  thofe  dire&ions.  I  con- 
fider  it  to  be  a  clear  rule  of  law,  that  mips  engaged  in  a 
joint  enterprize  of  this  kind,  and  acVing  under  the  orders 
of  the  fame  fuperior  officer,  are  entitled  to  fhare  in  each 
others  prizes  ;  and  it  is  certainly  for  the  benefit  of  the 
public  fervice  that  a  rule  of  this  fort  fhould  prevail,  in; 
order  that  the  public  force  of  theftatemay  be  dif- 
tributed  fo  as  to  produce  the  greateft  pofllble  advantage 
to  the  country,  and  the  greateft  poflible  annoyance  to; 
the  enemy.  I  am  of  opinion,  therefore,  that  the 
Beagle  is  entitled  to  (hare  in  the  prizes 
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FRIENDSHIP,  Cox.  felrnarv  1Iti( 

1814. 

*"jpHIS  was  an  appeal  from  a  fentence  of  the  Vice*  If  the  claimant 
Admiralty  Court  at  T ortola,  condemning  this  fliip  hlnd-d^hePpre" 
and  cargo.    The  vetTel  failed  on  the  25th  of  May  *Z\^Z* 
1812,   from  Martinique,  then  in  Britifh  pofleflion,  V of r<fizure» 

.  •*  .  Court  will  not 

with  a  cargo  or  fugar,  the  produce  of  that  lfland,  and  permit  him  to 
was  captured  on  the  29th  of  the  fame  month,  by  His  ^fonmiit^la^ 
Majeltys  (loop  Dominica,  at  a  (hort  diftance  from  Porto  t^Z^cZn 
Rico,  to  which  place  me  was  fleering  at  the  time  of  °f  vice- Admiral. 

*  0  ty  from  which  the 

Capture.  cafe  is  appealed 

Judgment. 

Sir  IV.  Scott*~ It  is  admitted  that  this  (hip  was  going 
into  the  Spanijh  ill  and  of  Porto  Rico,  with  a  cargo  of 
fugar,  laden  at  Martinique,  (then  become  a  Britifh 
colony,  and  fubjed  of  courfe  to  the  Britifh  laws  of 
revenue,  and  I  take  it  to  be  an  admitted  maxim  in  law 
that  when  a  foreign  colony  becomes  a  Britifh  colony  the 
Britifh  laws  of  revenue  immediately  attach,  though  (he 
was  oftenfibly  configned  to  Nova  Scotia,  on  account  of 
the  laders  refident  at  Martinique.  She  was  taken  on  the 
29th  of  May  18 1 2,  by  His  Majefty's  floop  Domintca, 
under  the  command  of  Captain  Hockings,  and  upon  the 
ground,  as  he  aflerts  in  an  affidavit  bringing  in  the 
fhips  papers,  of  her  being  about  to  import  this  cargo 
of  Britifh  plantation  produce  and  manufacture  into  the 
Spanijh  colony  of  Porto  Rico* 

A  claim  on  behalf  of  Britifh  proprietors  was  given 
the  next  day  by  the  mailer,  alleging,  in  the  affidavit, 
his  intention  to  go  to  Nova  Scotia,  with  liberty  to 
touch  at  St.  Thomas's:  that  he  was  unable  to  fetch 
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Friendship     ^  3X1(1  tnat  nis  reafon  *°r  gomg  t0  P°r*° 

*  was  folely  to  procure  water  and  provifions,  being 

'frirvaiy^iith,  fcantily  provided  with  thofe  articles ;  that  he  would 
have  furniflied  himfelf  with  provifions  at  Martinique, 
but  that  it  wasjimpoflible,  from  the  fcarcity  which  pre- 
vailed there,  to  procure  them  in  that  ifland.  I  obferve 
he  fays  nothing  about  any  fcarcity  of  water  there. 

Nothing  is  clearer  than  that  this  proceeding,  on  both 
fides  opens  a  direft  quedion  of  fad  perfectly  underftood 
by  both  parties.  The  one  dates,  exprefsly,  the  ground 
*  of  feizure ;  the  other  exprefsly  negatives  it.  There 
is  no  pretence  to  fay,  after  thefe  documents,  that  the 
party  is  taken  by  furprize,  and  condemned  for  he 
knows  not  what.  He  had  been  didindtly  told,  at  the 
time  of  feizure,  that  the  reafon  ailigned  for  it  was,  that 
he  was  going  into  Porto  Rico  to  fmuggle.  He  diftindly 
apprehended  this  to  be  the  ground  of  proceeding  as 
well  as  feizure,  for  he  himfelf  confines  his  defence  to 
3  negation  of  that  charge,  and  that  charge  only  j  fo  that 
there  is  all  the  fubftantive  knowledge  poflefled  by  him 
that  could  have  been  conveyed  to  his  mind  by  the  mod 
regular  and  formal  circumlocution  of  articles,  or  an  in- 
formation.  He  knows  the  fad,  and  he  knows  the  crimi- 
nality,— that  it  is  to  fmuggle,  to  introduce  Britijh  planta- 
tion  produce  and  manufacture  into  a  foreign  fettlement. 
After  this,  it  is  not  fairly  open  to  him  to  allege  furprife, 
or  to  take  advantage  of  pmiflions  (very  unaccountable, 
certainly,)  in  a  fubfequent  ftage  of  the  proceedings,— * 
in  the  libel,  although  it  mud  be  matter  of  furprife  that 
fuch  a  document  fo  condru&ed,  with  fuch  violations  of 
the  rules,  not  only  of  good  pleading,  but  of  common 
grammar  and  common  fenfe,  fhould  find  its  way  from 
*he  hand  of  any  pradtirioner  into  the  regiftry  of  any 
Court. 

It 


Digitized  by  Google 


HIGH  COURT  OF  ADMIRALTY.  37J 

It  is  called an  allegation. — After  charging  the  decla-  The 
ration  of  war  againfl  France  and  the  prize-commiffion  ' 
to  the  Vice- Admiralty  Court  at  Tortola,  (neither  of  February  n*, 
which  have  any  thing  to  do  with  the  cafe,)  it  charges  l8l4> 
the  flave  trade  act,  antf  the  having  flaves  on  board, 
which  have  as  little  to  do  with  it ;  and  then  dates,  in 
three  articles,  commencing  with,  Whereas  it  is  fo  and 
fo  provided  by  the  Jlatutes  referred  to9  and  then,  with- 
out any  correlative  to  thefe  Whereases,  without  the 
aflertion  of  any  one  fact  that  contravenes  thefe  enact- 
ments, it  concludes  that  all  thefe  premifes  (what  pre- 
mifes  ?)  are  true,  and  prays  a  condemnation,  as  prize, 
of  the  (hip,  cargo,  and  flaves,  as  the  property  of  the 
enemy ;  a  matter  that  is  at  an  entire  diftance,  not  only 
from  the  fact  itfelf  but  from  the  contemplation  of  it,— . 
by  the  feizor,— by  the  Court,— by  the  defendant,— 
in  fhort,  by  every  perfon  whofe  attention  was  ever 
called  to  the  tranfaclion.  The  true  iflue,  however, 
having  found  its  way  into  the  caufe  itfelf,  I  (hall  not 
hold  it  to  be  vitiated  and  annulled  by  this  Grange  in- 
ftrument,  which  really  tranfeends  all  the  meafures  of 
indulgence  which  this  Court  is  in  the  habit  of  ihewing 
to  the  proceedings  of  any  of  the  inferior  Courts.  I  can- 
not difmifs  it  without  recommending  to  the  notice  of 
the  particular  Court  a  little  more  attention,  not  only 
to  the  laws  of  pleading  in  criminal  cafes,  but  even  to 
the  laws  of  grammar  in  all  cafes  whatever. 

This  objection  being  difpofed  of,  it  becomes  me  to 
take  notice  of  another,  which  has  been  urged  againfl: 
the  jurifdiction  generally.  An  objection  certainly  not 
to  be  favoured,  as  coming  from  a  party  who  volun- 
tarily and  without  any  profeft,  claimed  redrefs  in 
the  original  Court ;  and  there  not  meeting  with  the 

redrefs  he  claimed,  himfelf  reforts  to  the  Court  of  ap- 
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Thfi       pellate  jurifdidion,  affirming  thereby,  as  far  as  shis 
F»xEwpsair.  continued  ads  could  do,  the  authority  of  the  general 
jurifdidion.  But,  without  reforting  to  any  admifliqn  of 

1814.  his  or  any  affirmance  of  jurifdidion  by  his  own  ads,  1 
thinfcthat,  in  the  prefentftateof  the  law,  no  real  queltion 
can  be  excited  upon  the  fubjed,  whatever  might  have 
been  the  cafe  at  an  earlier  period,  when  the  language 
of  the  law  was  not  only  lefs  definite,  but  lefs  applica- 
ble to  the  prefent  eftablifliment  of  thefe  Courts.  It  is 
not  neceflary  for  me  to  trace  the  hiftory  of  this  jurifdic- 
tion  in  the  colonies,  which  has  certainly  varied  at  dif- 
ferent times,  according  to  the  fuppofed  exigencies  of 
public  affairs.  Times  may  have  been  when  no  fuch 
Courts  exifted  there,  or  if  they  did,  were  not  armed 
with  thefe  powers.  But  thtfe  are  now  become  quef- 
tionsof  mere  antiquarian  curiofity  and  refearch,  when 
the  law  has  declared,  by  its  mofl  recent  enactments 
upon  the  fubjed,  (8  G.  3.  c.  2j,  and  4.9  G.  3.  c.  107,) 
that  the  Court  of  Tortola  is  of  fufficient  proximity  to 
the  caufe  of  forfeiture  to  anfwer  the  requifites  of  the 
ftatutes,  provided  the  fads  are,  in  their  own  nature, 
fuch  as  are  cognizable  in  this  fpecies  of  jurifdidion 
generally. 

The  fad  charged  is,  that  of  entering  a  Spanijh  fet- 
tlement  to  fmuggle  and  another  objedion  which  has 
been  taken  is,  that  the  offence,  if  it  exifted  in  inten- 
tion, exifted  there  only,  and  was  not  confummated,  for 
fhe  veflel  had  not  entered  the  harbour  of  Porto  Rico, 
and  much  lefs  was  there  the  corpus  delicti  required  by 
one  particular  ftatute  (22  &  23  Car.  2,  c.  26.) ;  for 
by  that  it  is  requifite  (as  far  as  the  language  of  the 
Itatute  indicates)  that  the  importation  Ihould  be  con- 
fummated by  laying  the  goods  on Jbore.  But  the  law  ha? 
never  been  fo  conftrued.  This  later  ftatute  (22  & 
23  Car.  2.  c.  26.)  contains  a  regulation  refpeding  the 
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bond,  and  the  penalties  for  an  actual  violation  of  the  frie^d3hip 


tpoodj  which  had  been  hnpofed  by  one  of  the  (edions  ■ 
of  the  foregoing  ad  (12  Car.  2.  e.  18./  19.)  i  but  it  Ftbn^4mltih* 
never  could  be  meant  to  repeal  the  offence  created  by 
the  former  ad.    It  never  could  be  the  intention  of  the 
J^giflature  to  tread  back  its  own  fteps,  and  to  declare 
that  an  a dual landing  mould  be  required  to  confummate 
■the  offence,  when  it  had  declared  that— the  Jhipping 
with  intent,— the  carrying  with  intent,— the  conveying 
with  intent,— the  tranfporting  with  intent,  that  they 
Jhould  be  there  hid  on  Jhore,  perfects  the  offence.  Prin- 
cipiis  objia  is  the  principle  of  the  rule.    It  does  not 
wait  till  the  offence  becomes  indefeafible  by  a  fecure 
lodgment  of  the  cargo  in  the  foreign  port,  where  evi- 
dence of  the  fad  can  be  with  difficulty  procured  ;  and 
when  the  gain  of  the  importation  maybe  made  to 
countervail  the  preffure  of  the  penalties.    The  principle 
of  the  law  is  to  arreft  the  mifchief  in  its  progrefs ;  to 
make  it,  not  only  penal,  but  barren  and  unprodudive. 
The  very  intent  is  to  prevent  the  importation  into  the 
foreign  country  ;  and  it  would  be  a  Grange  conduc- 
tion to  fay,  that  you  mail  not  prevent, — you  fhall  only 
punim  after  the  thing  has  been  done  ;  I  think,  I  may 
fay  confidently,  that  fuch  a  narrowing  conftrudion  has 
never  been  once  practically  applied  to  the  later  of  thofe 
ftatutes. 

Thefe  confiderations  bring  me  to  the  fads  of  the 
cafe.  It  is  admitted  that  the  veffel  was  going  to 
Porto  Rico — indeed  that  (he  had  actually  put  into  a 
port  of  that  ifland  {Fabardo),  and  was  proceeding  to 
Porto  Rico  itfelf,  which  it  appears  that  this  fhip  had 
(tumbled  into  on  the  preceding  voyage  under  a  mif- 
fortune,  and  with  a  cargo  precifely  of  the  like  kind, 
which  was  there  landed,  and  difpofcd  of.   Now  the 

preemption 
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n*  prefumption  of  law  is  clear,  that,  unlcfs  a  necef- 
|*         fity  is  fairly  created  of  entering  fuch  a  port,  a  fimilar 


that  done  in  the  prefent  cafe  ?  The  matter  afierts,  that, 
at  the  ifland  of  Martinique,  wood  and  provifions 
could  not  be  obtained  :  that  is  a  ftartling  aflertion  ; 
but  taking  that  to  be  the  fad,  water  furely  could  have 
been  provided  in  fufficient  plenty,  and  if  he  did  not 
provide  it,  he  cannot  take  the  benefit  of  his  own  im- 
prudence in  that  refpect,  nor  charge  his  deviation 
upon  it.    And  yet  it  is  the  only  ground  on  which  he 
charges  it ;  for  he  admits,  that  he  had  provifions  fuf- 
ficient  for  his  voyage  with  ceconomy ;  and  it  is  water, 
and  water  only,  that  he  calls  out  for  on  his  voyage  to 
Porto  Rico.    At  Fabardo,  where  he  firft  (lopped,  they 
would  give  him  fire-wood,  but  by  the  moft  unintelli- 
gible parfimony,  no  water  ;  and  he  is  compelled  to  go 
on  to  a  rich  and  flourifhing  city  to  obtain  that  moft 
neceflary  but  moft  plentiful  of  all  commodities.  He 
difclaims  then,  the  neceflity  which  he  fets  up  in  the 
claim,  namely,  want  of  provifions,  of  which  he  enu- 
merates a  very  beggarly  ftatement,  though  now,  upon 
examination,  fufficient  with  ceconomy  for  his  whole 
voyage.    This  inconfiftent  account,  if  it  ftood  angle 
and  unimpeached,  could  not  be  accepted.    One  pre- 
tence is,  that  he  was  going  to  St.  Thomas,  for  convoy, 
amongft  other  things.    This  is  depofed  to  by  himfelf 
and  his  mate,  who  can  fpeak  to  the  Halifax  deftina- 
tion  merely  from  the  information  which  he  received 
from  the  mafter,  for  he  knows  nothing  of  it  himfelf. 
He  fays,  they  remained  for  four  hours  at  Fabardo,  and 
took  in  two  boat-loads  of  fire-wood,  and  nothing  elfe. 
The  carpenter  firft  few  her  at  Fabardo,  four  month* 


ago. 
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ago.   The  matter,  he  lays,  told  him,  that  he  was  The 
afraid  to  go  to  5/.  Thomas's,  as  he  might  meet  with 


of  war  there;  "  that  he  believes,  from  this  FOnuny nth, 
circumftance,  that  the  fliip  was  defigned  not  for  5/.  '8l* 
Thomas* s,  but  for  Porto  Rico,  where  fhe  was  actually 
going,  that  they  could  have  got  into  67.  Thomas's,  if  it 
was  the  intention  of  the  mailer  to  Rave  (topped  there ; 
that  he  pafled  that  port,  and  that  he  believes  the  cargo 
was  deftlned  to  Porto  Rico;  that,  after  the  man  of 
war's  boat  had  left  her,  the  mafler  ordered  the  cabin- 
boy  into  the  cabin  for  a  fmall  gimblet,  which  he 
brought  up.  He  then  defired  the  deponent  to  bore 
one  of  the  water-calks,  and  let  out  the  water ;  he  ac- 
cordingly bored  two  holes,  and  ftarted  the  water.  That 
the  officer  aflced  him  what  thofe  two*  holes  were  ?  and 
he  faid  they  were  worm-holes.  This  is  the  account 
given  by  the  carpenter,  and  he  is  confirmed  in  all  re- 
fpecls  by  the  cabin-boy. 

Upon  this  evidence  k  is  impoflible  to  fay  that  the 
defence  is  fuftained ;  that  any  neceffity  is  fhewn  or  acled 
upon  in  the  way  in  which  it  would  have  been  if  it  had 
really  exifted.  But  the  cafe  does  not  reft  on  the 
mere  failure  of  proof.  I  think  there  is  affirmative 
evidence  of  a  credible  nature  to  eftablifh  a  conclufion 
of  fraud.  An  original  intention  purfued  with  all  the 
diligence  and  all  the  artifices  that  could  be  deemed  ne- 
ceflary  to  fecure  a  fafe  introduction  of  this  cargo  into  this 
prohibited  port :  and  that  the  cafe  (lands  fairly  expofed 
to  the  penalties  of  the  (latute,  under  a  competent  de- 
tection of  an  illegal  deflination.  I  (hall  therefore  affirm 
thefentence  of  the  Court  below,  condemning  this  (hip 
and  cargo. 
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JOHN,  Buchanan. 

February  ajth, 
1814. 

The  Court  of  'TpHIS  was  an  appeal  in  a  caufe  of  pofleffion  from  the 
Ad^er«i"nan  fcntence  of  a  pretended  Vice-Admiralty  Court, 
appeal  from  the  in  the  ifland  of  Guadeloupe. 

itntenccofa 

Vice*  Admiralty  The  counfei  for  the  refpondents  objected  to  the 
ff^toS  ^  jurifdidion  of  the  High  Court  of  Admiralty,  contend- 
ing  that  there  was  no  Court  of  Vice- Admiralty  legally 
appointed  at  Guadaloupc ;  and  that  no  appeal  could 
be  received  from  the  fentence  of  a  Court  not  duly 
authorized. 

Enquiries  were  directed  to  be  made  with  refpeft  to 
the  manner  in  which  the  Court  at  Guadaloupc  had 
been  conftituted  ;  when  it  appeared  that  it  had  been 
eftablifhed  by  the  fuppofed  authority  of  the  governor, 
without  any  direction  from  the  Crown,  or  from  the 
Lords  Commiflioners  of  the  Admiralty,  for  that 
purpofe. 

For  the  appellant  it  was  argued,  that  the  Court  of 
Admiralty  would  not  look  very  minutely  into  the  con- 
flitution  of  the  inferior  Court,  but  would  entertain 
the  appeal,  in  order  to  prevent  a  failure  of  ju (lice,  and 
to  redrefs  the  injury  which  had  been  committed  by  an 
erroneous  fentence  of  a  Court,  however  conltituted. 
They  cited  the  cafe  brought  before  the  Court  of  Ad- 
miralty from  the  irregularly  conftituted  Court  of  Vice 
Admiralty  at  67.  Nicbola,  in  St*  Domingo*  [Thomas* 
M'guay,  ift  Robin/on,  322.) 

Court.—  The  prcfent  inclination  of  my  mind  is  to 
confider  this  caufe  as  not  depending  before  me.  The 
Court  below  not  having  been  eftablifhed  by  competent 
authority,  the  proceedings  before  it  axe  a  mere  nullity, 

9  and 
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and  there  exifts  no  foundation  for  the  appellate  jufif-  ™* 

John 

diction  of  this  Court.  The  cafe  is  very  different  where  * 
the  fentence  of  a  Vice- Admiralty  Court,  regularly  Afoiuayajth, 
conftituted,  is  pronounced  to  be  null  and  void  on 
other  grounds.  There,  though  the  fentence  of  the 
Court  below  is  declared  to  be  a  nullity,  its  authority 
over  the  fubjeft  matter,  and  its  right  to  eritertaui  the 
fuit,  remain  entire  and  uncontradicted.  This  Court 
may  then  examine,  and  indeed  muft  neceflarily  exa- 
mine, into  the  cafe  ;  but  here,  where  the  Court  from 
which  the  pretended  appeal  is  brought,  has  no  original 
jurifdiaion,  it  is  difficult  to  fay  that  the  appeal  cart 
be  well  founded.  In  the  cafes  which  have  been  men-- 
tioned,  the  proceedings  were  here  inftituted  de  novo, 
and  carried  on  without  any  regard  to  what  had  pafled 
in  the  pretended  Court  2X  St.  Domingo :  and  it  is  quite 
clear  that  the  cafes  muft  have  been  fo  conduced,  for 
they  were  prize-cafes,  and,  if  they  had  been  heard 
upon  appeal,  muft  of  neceflity  have  been  carried 
before  the  Lords  of  Appeal,  and  not  before '  the 
Court  of  Admiralty,  which,  as  at  prefent  confti- 
tuted, has  no  appellate  jurifdi&ion  in  matters  of 
prize.  I  fhall  not,  however,  entirely  difpofe  of  the 
queftton  at  this  time,  but  referve  it  for  further  cbn- 
fideration.  I  really  do  not  fee  how  I  can  pronounce 
any  decifion  whatever.  The  Vice-Admiral  appears  to 
have  appointed  a  Court  which  neither  he  nor  the 
Lords  Commiffioners  of  the  Admiralty  had  any  au- 
thority to  appoint.  According  to  the  prefent  impref- 
fion  of  my  mind,  there  is  nothing  before  the  Court 
upon  which  it  can  proceed  to  adjudicate.  I  will,  how- 
ever, take  fome  little  time  for  confideration. 

The  Court  on  a  fubfequent  day  difinilTed  the  caufe. 
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ANGERONA,  Marks. 

whm  u^maf-  rpms  fhip,  whilfl:  laying  at  5/.  Peter/burgb,  was 

cly  rffcSi"?*  chartered,  on  the  30th  of  May  18 12,  to  Meflrs. 

pan  of  the  cargo  Hill  and  Son,  to  bring  a  cargo  from  that  place  to 

I°An«*^"he  Woolwich.    By  the  conditions  of  the  charter-party, 

™£  flxty  winning  days  were  to  be  allowed  for  the  loading 

rfthe  ctrgo,  if  and  unloading  the  cargo ;  which  running  days  were 

they  hare  been  °  °     .  °_.  , 1 

the  aathon  of  the  to  be  computed  from  the  time  when  the  veflel  was  re- 
S^w^n^ee^  ported  to  be  ready  to  receive  the  cargo,  to  ceafe  when 
WnTr^Tj;  the  cargo  was  on  board,  and  to  recommence  on  the  ar- 

OTdny  p^ofdll  °^  ^e  at         P0It  °^ ^^CnarSe*     Freight  Wa* 

freight  from  the  to  be  paid  upon  delivery  of  the  goods,  after  the  rate  of 
tomrM  bond  pre-  -^9.  for  every  ton  of  hemp,  with  10  per  cent,  on  the 
orTJh£(h?pnaad  amount  thereof  for  primage,  and  ten  millings  and  fix- 
pence  per  ton  for  gratification-money  to  the  mailer ; 
and  the  freighters  were  to  be  at  liberty  to  detain  the 
fiiip  beyond  the  fixty  running  days,  upon  payment  of 
fix  guineas  per  day.  On  the  firit  of  Augufl,  the  mailer 
gave  notice  that  the  ftiip  was  ready  to  receive  the  cargo 
on  board ;  but  the  loading  was  not  begun  till  the  15  th 
of  the  fame  month,  and  was  not  completed  till  the  8th 
of  Oclober.  The  matter  put  to  fea  on  the  nth  of 
Oclober,  and  fleered  for  Hanno ;  but  before  his  arrival 
there,  the  convoy  for  England  had  failed.  He  was 
then  ordered  by  one  of  the  commanders  of  H.  M.  fhips 
on  that  ftation  to  proceed  to  Matwick,  which  he  ac- 
cordingly did ;  but  not  finding  a  convoy  there,  and 
the  frofl  having  fet  in,  he  proceeded  under  orders  to 
Carlfcrona,  and  wintered  in  that  port.  Being  in  want 
ofnecefiary  articles  for  the  ufe  of  his  fhip  and  the  crew, 

he 
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lie  procured  fome  money  from  Mr.  Afkmalin,*  merchant  As£?onA 

at  Carlfcrona ;  to  whom  he,  gave  a  bill  of  exchange   _ 

for  the  amount  upon  a  houfe  of  trade  at  Gottenburgb ;  F*™g*A *5th* 
but  the  bill  being  difhonoured,  and  the  mafter  un» 
able  either  by  bottomree  or  otherwife  to  procure  money 
to  difcharge  the  debt,  proceedings  were  inftituted  by 
Mr.  Afkmalin  in  the  proper  court  at  Carlfcrona9  which 
ifTued  an  injunction  to  the  mailer  not  to  leave  the  port, 
and  ordered  the  fale  of  a  part  of  the  cargo  to  recover 
the  amount  of  the  funis  which  had  been  advanced  for 
the  ufe  of  the  (hip.    Fourteen  tons  of  hemp  were  ac- 
cordingly fold  under  the  directions  of  the  Court,  and 
the  proceeds  of  the  fale  were  applied  to  the  liquidation 
of  the  debt.  The  veflel  then  lailed  for  England  with  the 
remaining  part  of  the  cargo.    On  the  arrival  of  the 
fhip  in  this  country,  an  action  was  entered  againft  the 
(hip  and  freight,  in  the  fum  of  ^5,000.  on  behalf  of 
the  holders  of  a  bottomree-bond,  which  the  mafter  had 
granted  at  St.  Peterjburgh  before  the  commencement 
of  the  prefent  voyage.   The  bond  was  pronounced  for 
by  the  Court,  its  validity  not  being  contefted.  The  fhip 
was  afterwards  fold  under  a  decree  of  the  Court,  and 
the  net  proceeds,  amounting  to  ^1,458. 16s.  yd*  were 
brought  into  the  regiftry.    The  owners  of  the  cargo 
gave  bail  to  anfwer  the  action,  fo  far  as  refpected  the 
freight,  and  to  pay  fuch  freight  as  the  Court  ihould 
decree  to  be  due.    They  then  brought  in  the  fum  of 
4^1,473.  being  the  amount  of  freight  due  for  the  part 
of  the  cargo  that  was  actually  brought  to  Woolwichy 
deducting  therefrom  the  value  of  the  goods  fold  at 
Carlfcrona.    The  account  was  objected  to  on  the  part 
of  the  bond-holder,  and  the  matter  was  referred  in 
the  ufual  manner  to  the  regiftrar  and  merchants, 

01  who 
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The       who  reported  that  the  whole  freight,  amoilntltig  to 
Ance>ovav  ^2,687.  nx.  was  due,  and  ought  to  have  beeri  brought 


Ftbruanj  »5rh,  into  the  regiftry.   This  report  of  the  regiflrar  and  mer- 
liiA'      chants  was-  objeded  to  on  behalf  of  the  owners  of  the* 
car^o ;  and  the  queftion  to  be  decided  was,  whether 
it  fhould;  be  confirmed  by  the  Court,  or  referred  back 
td  the  regiftrar  and  merchants  for*  alteration. 

For  the  owners  of  the  cargo,  Jeririerzhd Herbert  ^ 
mitted  that  the  niafter  might  be  juftified  in  felling  a 
part  of  the4  cargo  at  Carlfcfona,  but  contended  that 
freight  was  due  only  for  the  goods  delivered  at'HW* 
wich  ;  and  that  the  owners  of  the  cargo  had  a-  lien  on 
the  freight  in  their  hands  for  the  amount  of  the  goods 
fold,  as  without  fuch  fale  the  (Hip  could  riot  have  pro  - 
ceeded  on  her  voyage,  and  confequently  nb  freight 
could  have  been  earned  :  That  the  freighters  were  riot" 
bburid  to  pay  more  to  the  bondholder  than  they  would' 
hkve  been  to  the  owners  of  the  fhip,  to  wliofe  rights' 
the  bondholder  fucceeded :  That  tKe  money  produced 
by  fale  of  the  goods  at  Carlfcrona,  arid  expended  upon 
the  fhip,  was  to  be  confidefed  as  a  mere  advance  of 
the  freight,  which  had  fince  been  earned  by  bringing 
the  other  part  of  the  cargo  to  the  port  of  deftlriatiori. 
{Ccrtftaritia,  Harleffen,  Edwards's,  232.)  (GratltutTtw9 
MttzzoHa;  3d  Roblnfotty  240.)    That  money  fo  pro* 
cured  arid  expended  was  to  be  confidered  as  a  kind  of1 
forced J  loan  upon  bottomree,  and  fubjecY  to  the"  fame 
confederation  as  if  it  had  been  borrowed  upon*  ' a^6h(f 
of  that  defcription.  Emerigori9  (vol.  2.  446.)  Conjblath, 
(c.  155.)  {Valin,  Liv.  3,  tit.  3,  du  Fret  ou  Noulis,  Art* 
14.)   If  fo,  the  owners  of  the  cargo  ftahd  in  the  fame 
fituation  as  the  holders  of  a  bond  of  later  date,  and 
are  therefore  entitled  to  priority  of  payment,  and 

confequently 
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consequently  to  retain  the  freight,  fo  far  as  to  indem-  The 
nify  themfelves  for  the  goods  which  were  fold.    (Rha*  * 


damantbe,  Mayer,  fupra  201.  (JEolus,  Mynne,  fupra  /tfniyyajth, 
3oo).  ^ 

For  the  bond-holder,  Adams  and  Goftling  argued  to 
the  effect  of  the  observations  contained  in  the  judgment 
of  the  Court,  and  cited  Abbot,  ^60.— Parke  on  Infur- 
ance,  tit.  Bottomry. 

Judgment. 

Sir  W.  Scott. — This  is  a  queftion  refpecling  the  re- 
giftrar's  report,  in  which  lie  has  allowed  full  freight 
on  the  entire  cargo,  although  a  part  of  it  had  been 
difpofed  of,  in  order  to  enable  the  fhip  to  complete  her 
voyage.  The  veffel  was  chartered  to  bring  a  cargo 
from  St.  Peterjburgb  to  Woolwhb,  and  failed  upon 
her  deftined  voyage  on  the  nth  of  October,  but  was 
obliged  to  put  into  Carlfcrona,  where  the  mafter  in- 
curred confiderable  expences  on  account  of  the  fhip. 
Being  unable  to  prevail  upon  any  perfon  there  to  lend 
him  money  on  bottomree  or  otherwife,  he  was  com- 
pelled to  fell,  and  did  fell,  part  of  his  cargo,  to  raife  a 
fupply  for  the  difcharge  of  his  debts.  A  bottomree- 
bond,  it  appears,  had  been  before  executed  at  St. 
Peterjburgb,  the  validity  of  which  bond  is  not  con- 
tended. It  is  not  ftated  under  what  circum fiances  this 
bond  was  executed ;  but  I  am  to  prefume,  from  the 
acquiefcence  of  the  parties,  that  it  was  properly  entered 
into.  As  nothing  is  ftated  to  the  contrary,  it  is  a  fair 
inference,  that  the  bond  was  granted  under  fuch  cir- 
cumftances  of  neceffity  as  would  juftify  the  mafter  in 
reforting  to  an  expedient  of  this  defcription. 

There  is  no  imputation  of  delay  upon  the  mafter ; 
no  charge  is  made  againft  him  by  the  owners  of  the 
vol.  1.  cc  '  cargo, 
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The      cargo,  that  he  was  guilty  of  negligence  in  preparing 
for  the  voyage,  or  that  he  either  did  or  omitted  to  do 


Mru.rry  any  ihing  which  might  have  effected  the  due  profecu« 
,Sl*  tion  of  it.  It  is  quite  clear  too  that  he  was  compelled, 
by  a  neceflity  of  the  mod  imperious  kind,  to  fell  part 
of  the  cargo  at  Carlfcrona ;  for  it  appears  that  pro- 
ceedings were  inftituted  againft  the  (hip,  and  a  judicial 
order  made  for  its  fale.  There  is  a  total  abfence  of 
all  appearance  of  fraud. 

The  queftion  then  is,  upon  whom,  the  lofs  which 
has  enfued  fhall  fell  ?  Whether  it  mall  be  fuftained 
by  the  owners  of  the  cargo,  or  the  holders  of  the 
bottomree-bond  ?  Whether  the  owners,  to  indemnify 
thetuiUves,  have  a  right  to  withhold  the  whole  or  any 
!*irt  of  the  freight  ?  Now  if  I  had  to  determine  that 
qiictUoa  in  the  abftract,  I  mould  certainly  take  time  to 
kvk  into  the  authorities  which  have  been  cited,  and 
to  deliberate  upon  them ;  but  it  appears  to  me  that 
1  am  not  called  upen  in  the  prefent  cafe  to  decide 
that  important  o,oeition.  It  is  averred  that  the  delay 
was  occasioned  altogether  by  the  owners  of  the  cargo ; 
llut  they  neglected  to  put  their  goods  on  board  in  due 
lmu\  by  which  means  the  convoy  was  loft,  and  the 
ihip  compelled  ta  winter  at  Carlfcrona,  where  the  ex- 
pences  were  neccfTarily  incurred.  This  flatement  is 
not  contradicted  by  the  owners  of  the  cargo }  and  I 
mult  therefore  prefume  that  they  have  it  not  in  their 
power  to  contradict  it.  I  mud  take  the  fact  as  laid  in 
the  act  on  petition,  and  as  depofed  to  by  the  matter  in 
his  affidavit.  If  fo,  the  ejpences  were  incurred  through 
no  fault  of  the  maftcr  or  of  the  veflel,  but  are  to  be 
imputed  entirely  to  the  owners  of  the  cargo.  Th* 
floods,  it  appears,  were  not  all  put  on  board  till  the 
Sth  of  Qflibcr,  and  the  £hip  actually  fails  on  the  i  ith, 
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within  three  days  afterwards,  an  interval  not  longer  *h« 

,  i  •  i_  rr  Anceroxa. 

than  was  abfolutely  required  to  obtain  the  necefiary  ^^mm^mmm^^ 

clearances.    Who  then  are  the  authors  of  the  delay  by  February  ajth, 

which  the  expences  were  occalioned  ?    According  to 

the  ftatement  which  has  been  made,  and  not  contra- 

dieted,  and  upon  which  therefore  I  mud  determine 

this  cafe,  not  the  owners  of  the  (hip,  but  the  freighters* 

I  underftand  that  the  fame  facts  were  dated  to  the 

regiftrar  and  merchants,  and  had  great  weight  with 

them  in  leading  them  to  the  conclufion  to  which  they 

have  arrived.    I  have  no  hefitation  in  confirming  their 

report. 

The  Court  likewife  decreed  payment  of  the  pri- 
mage and  gratification-money  to  the  matter,  in 
cafe  there  mould  be  any  furplus  after  the  bond  was 
discharged. 


CHARLOTTA,  Dupleix.  Man%  IIthj 

1814. 

Judgment. 

CIR  W.  Scott. — This  fhip  is  a  Ruffian  (hip,  and  has  The  content  of 
been  reftored  as  fuch,  not  having  been  found  guilty  the<Jown  » 

'  0  O        /    neceflary  rolegal- 

of  the  offence  with  which  fhe  was  charged, — a  breach        trade  of 
of  the  blockade  of  an  American  port.    She  was  feized  SS^/enc^; 
whilft  lying  in  the  port  of  Cork  with  a  cargo  of  "$V*IT*L 
very  confiderable  value,  confiding  of  tobacco,  ftaves  "^^^ 
cotton,  and  other  goods ;  and  thofe  goods  have  been  be  permitted  to 
claimed  not  as  Ruffian  property,  but  for  Britijh  fub-  Jrae  * u>t  kw. 
je&s,  by  Mr.  Church,  the  fupercargo,  on  behalf  of 
himfelfand  Meffrs.  Graham,  Brothers,  and  company, 
of  Glafgow,  merchants. — Mr.  Church  is  a  natural-born 
fubjeft  of  the  Crown  of  Great  Britain,  who  appears 
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The       not  to  have  forfeited  his  national  chara&er  by  a  fettled 


'domicil  in  any  other  country,  and  is  therefore  to  be 
/kfarc£  ,,fh»  confidered  a  Britijh  fubjeft.    The  courfe  of  the  tranf- 
actions  in  which  this  (hip  has  been  engaged  is  particu- 
larly dcfcribed  in  the  evidence  given  by  him  upon  his 
examination.    He  ftates  that  the  (hip  was  deftined  to 
the  port  of  Belfqft,  although  the  bill  of  lading  defcribes 
the  deftination  to  Gottenburgh.    He  fays  that  "  (he  was 
**  provided  with  a  Ruffian  pafiport,  and  that  he  failed 
"  from  Archangel  about  the  28th  of  September  1812, 
"  having  on  board  a  cargo  of  wheat,  fail-cloth,  cordage, 
"  and  iron,  which  he  fold  at  Li/bon  ;  from  whence 
"  he  proceeded  to  St.  Jibes,  for  a  cargo  of  fait,  which 
"  he  carried  to  New  Tork9  where  he  expected  to  ob- 
"  tain  a  cargo  of  flax-feed,  having  procured  an  Englijl) 
"  licence  for  that  purpofe  5  but,  owing  to  the  great 
"  length  of  the  voyage,  and  the  damage  which  the 
"  (hipfuflained,  (he  was  obliged  to  undergo  confider- 
"  able  repairs  at  New  Tork>  and  thereby  loft  the  fea- 
"  fon  during  which  flax  feed  might  have  been  (hipped : 
"  that  a  report  of  the  blockade  of  the  port  of  New  Tork 
n  prevailing,  although  no  notification  had  been  given 
«  of  it,  he  applied  to  the  Rujftan  conful  for  advice, 
•<  who  recommended  him  to  leave*  the  port  in  ballad, 
««  in  order  to  avoid  moleftation,  which  he  accordingly 
"  did,  and  proceeded  in  ballad  for  Oranocke,  in  North 
"  Carolina  ;  but,  prior  to  his  arrival  there,  was  cap- 
"  tured  by  Admiral  Cockburn,  who  was  going  to  take 
"  pofleflion  of  that  place,  for  the  purpofe  of  obtaining 
"  provifions  :  that  after  the  (hip  had  been  detained 
"  about  two  days,  and  had  her  papers  over-hauled, 
"  Admiral  Cockburn  gave  him  permiflion  to  proceed 
"  with  the  (hip  to  the  port  of  Beaitfbrt,  where  he 
*«  and  his  crew  were  detained  about  fe venteen  days 

"  by 


Digitized  by  Google 


« 


HIGH  COURT  OF  ADMIRALTY.  589 

■ 

by  the  Americans  ;  but  they  were  after  wards  re-  tv 
"  leafed,  and  the  £hip  was  allowed  to  enter,  and  take  HARL  >rrA' 
"  on  board  her  prefent  cargo."  And,  in  anfwer  to  March  m*, 
a  fubfequent  interrogatory,  he  fays  that  "  the  reafon  181  * 
"  of  his  taking  in  a  frefli  cargo  was,  becaufe  he  learnt 
*c  that  a  bill  of  ^350  fterling,  which  had  been  drawn 
by  him  at  Lijbon  on  Meffrs.  Scott  y  Burn,  and  Com* 
pany,  of  London,  agreeably  to  the  authority  which 
"  he  had  received  from  Mr.  Solomon  Van  Briemen,  of 
"  Archangel,  had  not  been  honoured.  He  determined 
<s  not*  to  negotiate  any  more  paper  on  the  faid  Meffrs. 
**  Burn  and  Co.  left  they  mould  likewife  be  difhonoured, 
'*  and  to  take  no  goods  but  on  freight,  except  fuch  as 
he  was  able  to  purchafe  for  his  own  account  ;  and 
having,  on  his  journey  from  Beaufort  to  New  Tork 
"  met  with  Mr.  Silas  Pearf on,  who  made  him  ait  offer 
"  to  fhip  tobacco  on  freight,  which  he  had  at  that 
"  time  declined  to  accept,  he  wrote  to  the  faid  Mr« 
Silas  Pear/on,  who  was  then  at  Newburn  in  Carolina, 
that  he  was  now  willing  to  take  his  tobacco  on 
"  freight ;  in  confequence  of  which  the  faid  Silas 
"  Pear/on,  who  was  glad  of  any  opportunity  of  fliip- 
**  ping  the  tobacco  he  had  collected  in  the  execution 
"  of  his  agency,  caufed  the  tobacco  now  on  board  the 
"  Charlotta  to  be  loaded,  and,  as  the  deponent 
"  believes,  fuperintended  himfelf  fuch  loading,  by 
"  going  backwards  and  forwards  to  Beaufort  from  the 
"  different  places  where  he  had  collected  the  faid 
"  tobacco.  That  whilft  he  was  at  New  York, 
4<  he  procured  by  means  of  Mr.  J.  G.  Bogeri,  the 
4i  Ruffian  conful  there,  the  prefent  mafter  of  the 
"  Cbarhtta,  George  Duplsix,  whom  he  fent  over-land 
**  from  New  Tork  to  Beaufort ;  and  when  he  fo  re« 
"  turned  to  that  place,  he  found  all  the  tobacco  on 
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Th«       "  board."   It  appears  that  he  failed  on  the  prefent 
cwARtoTTA.  VOpgC)  intending  tc*  carry  his  cargo  to  B  elf  aft  ; 
M*rck  nth,  but  being  obliged  by  ftrefsof  weather  to  put  into  Cork* 
'     he  was  there  feizedby  the  boats  belonging  to  fome  of 
His  Majefty's  fhips  then  lying  in  that  harbour,  on  fuf- 
picion  that  the  veflei  was  American  property. 

This  ftatement  bears  upon  the  face  of  it  every 
appearance  of  fairnefs,  and  I  think  it  may  be  faid 
that  there  is  a  total  abfehce  of  all  fraud.  No  one 
circumftance  connected  with  the  tranfaftion  appears 
to  be  in  the  lead  degree  mifreprefented  or  difguifed. 
There  is  one  faft,  however,  to  which  the  Court  cannot 
fhut  its  eyes,  namely,  that  it  is  the  aft  of  Britijb  fub- 
jefts  trading  with  the  enemies  of  this  country.  It  is 
not  neceflary  for  me  to  (late  that  the  parties  are  bound 
to  flicw  by  what  authority  they  have  entered  into  a  com- 
merce of  this  illegal  description ;  for  there  is  no  prin- 
ciple of  law  more  recognized  than  this,  that  during 
the  evidence  of  hoflilities  between  the  Crown  of 
Great  Britain  and  other  countries,  it  is  unlawful  for 
Britijb  fubjefts  to  carry  on  a  commercial  intercourfe 
with  the  inhabitants  of  thofe  countries.  The  confent 
of  the  Crown  to  fuch  a  courfe  of  trade  muft  necefiarily 
be  interpofed  in  fome  way  or  other.  The  particular 
mode  in  which  .this  confent  may  be  exprefled  is  not 
material.  It  may  be  fignifted  in  a  variety  of  ways, — 
by  a  licence  granted  to  the  individual  for  the  fpecial 
occafion,  by  an  order  in  council,  by  proclamation,  or 
under  the  authority  of  an  aft  of  parliament,  to  which 
the  Crown  is  iieceffarily  a  party. 

If  it  can  be  ihewn,  then,  that  theconfent  of  the  Crown 
has  on  this  occafion  been  exprefled,  either  by  licence,  by 
order  in  council,  or  by  aft  of  parliament,  which  can  by 
fair  and  legal  conflruftionbe  brought  to  bearuponit,  that 

would 
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would  be  fufficient  for  the  protection  of  the  parties ; 
and  it  is  impoffible  not  to  wifh  that  a  transaction,  which 
has  been  conducted  with  all  poflible  fairnefs,  (hould  Ma^t^lth* 
have  the  protection  of  the  law  as  far  as  it  can  be  given. 
The  particular  authority  under  which  the  prefent  tranf- 
action  is  attempted  tobe  juftified,  is  a  proclamation 
iffued  by  the  lord  lieutenant  of  Ireland,  dated  the 
iath  of  February  180&,  by  virtue  of  an  act  of 
parliament  patted  in  the  45th  year  of  this  prefent 
Majefty's  reign.  It  is  a  proclamation,  therefore, 
which  does  not  derive  its  effect  from  the  power  of 
the  lord  lieutenant  of  Ireland,  but  which  arifes  exprefs- 
ly  from  the  ftatute.  It  is  indeed  impofllble.to  main, 
tain  that  the  lord  lieutenant  poffeffes  arty  fuch  power 
independent  of  the  act  of  parliament.  We  all  know 
that,  even  before  the  union  fubfifted  between  the  two 
countries,  Ireland,  with  refpect  to  its  external  relations, 
was  bound  by  the  proclamations  iffued  under  the  au- 
thority of  the  Crown  of  Great  Britain.  The  repre- 
sentative of  the  King  in  that  country  had  no  power  to 
releafe  fubjects  from  their  allegiance,  and  conse- 
quently could  not  releafe  them  from  the  obligation 
of  abftaining  fiom  commercial  intercourfe  with  the 
enemy.  The  whole  foundation  then  of  the  matter, 
and  the  root  of  the  legality,  if  it  exifls,  is  to  be  found 
in  the  ad  of  parliament  fairly  and  legally  conftrued. 
I  have  looked  with  all  the  diligence  I  could  into  the 
ad  of  parliament,  and  with  every  defire  to  find  that  it 
legalized  the  tranfaction  in  queftion  ;  but  I  am  forry 
to  fay  that  the  refult  of  my  enquiry  has  been,  un- 
favourable, and  that  my  final  determination  mud  be 
contrary  to  the  wifh  which  I  have  expreffed.  1  con- 
ceive it  to  be  quite  clear,  that  the  only  operation  of 
the  act  is  to  take  off  thofe  reltraints  which  were  im« 

c  c  4  poled 


Digitized  by  Google 


392 


CASES  DETERMINED  IN  THE 


Charlotta. 

Jtfarck  nth, 


pofed  by  the  navigation-laws  upon  the  foreign  trade  of 
the  country,  and  in  no  degree  to  relieve  the  parties 
from  the  disability  to  carry  on  commerce  with  the 
enemy.    The  ad  of  parliament)  however  it  may  have 
been  underftood,  or  rather  mifunderftood,  in  Ireland, 
was  never  intended  to  legalize  a  trade  with  the  enemy 
without  the  authority  of  a  licence  from  the  King. 
There  is  one  part  of  the  tranfadion  which  (hews  that 
the  parties  themfelves  entertained  the  fame  opinion 
wiihrefped  to  the  powers  given  by  the  ftatute.  The 
fourth  fedion  of  the  ad  applies  to  the  importation  of 
flax- feed;  yet  when  it  was  intended  to  import  that 
commodity,  they  thought  proper  to  apply  for  a  licence 
fo  to  do  :  and  it  is  pofitively  fwora  by  Mr.  Church 
that  he  had  a  licence  for  this  flax-feed.    Now  if  a 
licence  was  necelTary  for  this,  then  it  was  ncceflary  for 
the  other  alfo  ;  for  the  language  of  the  fourth  fedion 
is  firailar  to  the  fixteenth,  and  therefore  a  licence  is  as 
nee  diary  in  one  cafe  as  in  the  other.    But,  without 
going  through  the  act  of  parliament,  I  am  clearly  of 
opinion  that  it  is  impoflible  to  maintain  that  it  does 
more  than  what  I  have  delcribed,  namely,  to  take  off 
the  rcftraints  impofed  by  former  ads ;  and  by  no 
means  authorizes  the  fubjeds  of  this  country  to  carry 
on  trade  with  the  enemy.    I  am  under  the  neceffity  of 
faying  that  the  ignorance  which  is  held  out  asaflielter 
to  this  tranfadion,  can  afford  it  no  protection  whatever. 
If  it  has  proceeded  from  a  private  error  of  the  party, 
he  ni  u  ft  abide  by  the  confequences  of  that  error,  be- 
caufe  the  fubjeds  of  this  country  are  bound  to  conftrue 
rightly  the  ftatute  law  of  the  land ;  it  is  not  compe- 
tent to  them  to  aver  in  a  court  of  juftice  that  they  have 
iniftaken  the  law  ;  it  is  a  plea  which  no  court  of  juftice 
is  ut  liberty  to  receive. m  If  it  was  to  be  confidered  as 
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th  e  error  of  the  party  alone,  I  ftiould  at  once  have 
proceeded  to  the  condemnation  of  the  property  ;  but 
here  is  another  confederation  which  is  entitled  to  atten- 
tion, though  the  law  mud  (till  take  its  courfe  ; — if  the 
Government  of  that  country  has  fallen  into  an  error, 
and  has  followed  a  courfe  of  practice  which  may  have 
led  its  fubjects  into  error,  then,  between  them  com- 
munis error facit  jus*    If  the  Government  has  involved 
itfelf  in  the  tranfaction  by  permitting  entries  for  im- 
portations of  this  kind  to  be  publicly  made  at  the 
Cuftom  Houfes,  then  it  would  be  very  unbecoming  an 
honourable  government,  fuch  as  that  of  this  country 
has  for  a  long  time  proved  itfelf,  in  whatever  hands 
it  may  have  been  placed,  to  enforce  the  penalties  againft 
its  fubjects.    Here  is  a  proclamation  which  is  couched 
in  general  terms,  and  does  not  exprefs  one  way  or  the 
other,  whether  a  licence  is  neceflary  or  not.    It  is  of 
long  (landing,  being  dated  the  12th  of  February  1808, 
and  it  is  true  that  it  had  been  revoked  before  this  fei- 
zure  ;  but  the  (hip  came  into  port  perfectly  ignorant 
of  the  revocation.    As  this  Court  is  bound  to  enforce 
the  law,  I  am  under  the  neceffity  of  condemning  the 
property  ;  but  at  the  fame  I  moft  earneftly  recommend 
this  cafe  to  the  equitable  confideration  of  the  Govern-* 
pent. 
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Marth  iitn,       /  THB  MOLLY,  EaDIE. 

18x4. 

a  titi«  to « <Wp  *T*HI$  (hip,  in  the  poffdfion  of  a  Spanijh  proprietor, 
been  originally  was  feized  in  the  River  Thames,  under  a 


unt^S"  of  this  Court  obtained  by  the  former  Britijb  owner,  but 
by  great  Upfe  of      the  diftance  of  ten  years  after  the  poueilion  of  the 

time,  efpecully  11  #  *  r 

it  ft«nd.  upon  a  prefent  Spanijh  proprietor  acquired  by  purchafe  from 
tie  to  •  neutni.  ^  frencb  captor,  and  after  proceedings  laid  to  have 


been  regularly  condu&ed  before  the  Con/til  des 
at  Paru.  Spain  was  in  a  Hate  of  neutrality  at  th< 
when  the  feizure  was  made  ;  but  hoftilities  were  after* 
wards  commenced  by  that  country  againft  Great  Britain, 
and  thefe  have  fince  terminated  in  a  treaty  of  peace,  by 
the  conditions  of  which  Spain  has  been  placed  notmerely 
in  the  character  of  a  neutral,  but  in  that  of  an  ally  of 
Great  Britain,  in  the  war  againft  France. 

Judgment. 

Sir  IV.  Scott.— There  are  many  confiderations  in  this 
cafe  to  repel  the  party  from  entering  into  a  difcuffion  of 
the  title  to  this  (hip,  and  particularly  that  which  arifes 
upon  the  length  of  time  that  has  elapfed  fince  the  pur* 
chafe  was  effected.  Here  has  been  an  uninterrupted  pof- 
feffion  of  ten  years;  and  although  the  law  has  affixed  no 
particular  period  of  time  after  which  pofleflion  (hall  not 
be  difturbed,  yet  it  is  highly  reafonable  that  there  mould 
in  practice  be  fome  fuch  limitation.  It  is  merely  owing 
to  the  accident  of  the  fhip's  coming  to  this  country, 
that  the  queftion  is  now  raifed ;  and  it  might  have  been 
twenty  years  longer  before  that  event  occurred.  Can 
it  be  faid  that  it  would  then  have  been  proper  to  enter 
upon  fuch  an  inveftigation  ?  I  think,  certainly  not.  It 
is,  indeed,  true  as  a  general  principle,  quod  non  valet 
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ah  initio,  tra8u  imports  non  volet,  yet,  in  practice,  The 
fomething  different  muft  be  obferved ;  a  title  which       °  LT* 


may  have  been  originally  faulty,  muft  of  neceflity  be-   Marc*  nds 
come  unimpeachable  by  great  lapfe  of  time.   It  is  to  l8x* 
be  remembered,  likewife,  that  this  title  {lands  upon  a 
fale  to  a  neutral,  and  is  upon  that  account  to  be  treated 
with  a  greater  degree  of  tendernefs. 

There  is,  1  think,  fomething  of  laches  obfervable  in 
the  conduct  of  the  original  Britijh  proprietor.  It  has 
been  faid,  that  he  could  not  have  commenced  proceed- 
ings at  an  earlier  period,  becaufe  the  (hip  did  not  fooner 
make  her  appearance  in  an  Englijb  port.  But  it  muft 
be  remembered  that  Spain  was  neutral  at  the  time  of  the 
capture,  and  that  he  (knowing  as  he  did,  whither  the 
fhip  was  carried)  might  have  made  his  application  to 
the  Courts  of  that  country.  I  will  not  take  upon  my- 
felf  to  fay  with  what  fuccefs  fuch  an  application  might 
have  been  attended ;  but  I  am  bound  to  prefume  that 
the  Courts  of  Spain,  which  was  at  that  time  neutral, 
would  not  have  fuffered  the  claim  of  a  Britijh  proprie- 
tor to  be  illegally  diverted.  No  attempt,  however, 
appears  to  have  been  made  to  regain  pofleflion  of  the 
fhip  by  any  proceedings  in  the  Courts  of  that  country. 

There  is  another  circumftance  likewife  to  be  taken  Striaiyfpeakia8t 
into  the  confideration  of  the  prefent  cafe,  and  that  is,  the  a  tmty  of  peace 
change  of  character  in  the  relation  of  the  two  countries.  p^Son  aVifag 
Spain  was  at  the  time  a  neutral,  afterwards  an  enemy,  ^  fb^th" 
and  has  fince  become  an  intimate  friend  and  ally  of  J^^jJ, 
Great  Britain.    I  will  not  take  upon  myfelf  to  fay  that  ****  * 

r  .  .,         rt.  P  »  not  to  w  «n. 

a  treaty  of  peace  puts  an  end  to  all  queltions  of  p  o-  counged  after 
perty  between  the  fubje&s  of  the  States  entering  into  ^tyTf  ^eLc. 
the  treaty  j  perhaps  it  may  be  more  ftrictly  correct  to 
fay  that  it  quiets  all  titles  of  pofleflion  arifing  out  of  the 
war  only.  At  the  fame  time  when  a  treaty  of  peace  has 

been 
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The  been  concluded,  the  revival  of  any  grievances  arifing 

Mou.y.  c                                             J  ?  ? 

_  before  the  war  comes  with  a  very  ill  grace,  and  is 


March  nth,  by  no  means  to  be  encouraged.    Treaties  of  peace  are 
x8l4>      intended  to  bury  in  oblivion  all  complaints  ;  and  if 
grievances  are  not  brought  forward  at  the  time  when 
peace  is  concluded,  it  muft  be  prefumed  that  it  is  not 
intended  to  bring  them  forward  at  any  future  time. 

Now,  upon  all  thefe  confiderations,  the  claim  hav- 
ing been  made  only  upon  the  accidental  arrival  of  the 
veflel  in  a  port  of  this  country,  after  a  lapfe  of  ten 
years,  and  after  luch  changes  in  the  relative  fituatiuns 
of  the  two  countries,  I  mould  feel  very  great  reluctance 
in  diflurbing  the  pofleffion  of  the  Spanijh  proprietor. 
Under  fuch  circumftances,  it  cannot  be  the  duty  of  the 
Court  to  look  minutely  into  the  title,  but  rather  to  fup- 
'  ply  the  defects,  if  any  fuch  mould  be  found  to  exift. 

The  title,  however,  does  not  appear  to  be  materially 
defective  under  the  evidence  now  produced.  Length 
of  rime  alone  may  fufficiently  account  for  the  non-pro- 
duction of  documents.  The  owner,  perhaps,  might 
not  think  it  neceflary,  after  ten  years  pofleflion,  to 
preferve  with  exact  care  and  to  carry  about  with  him 
all  the  title  deeds.  The  Court  has  been  called  upon 
to  look  into  the  character  in  which  the  dnfeil  des 
frifes  acted,  whether  it  proceeded  upon  its  original 
or  its  appellate  jurisdiction :  but  this  is  a  queftionupon 
which  it  does  not  feel  itfelf  called  upon  to  enter  on  the 
prefent  cafe.  I  (hall  prefume  that  the  proceedings  be- 
fore the  Confeil  des prifes  were  regularly  conducted,  and 
fhall  direct  the  warrant  of  arrefl  to  be  fuperfeded,  but 
without  cofts. 
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GEORGIAN  A,  Pitts.  a^h  ,6*. 

1814. 

'TpHIS  was  the  cafe  of  a  Britijh  Ihlp  engaged  In  the  The  mere  em- 
1   whale-fifhery,  which  was  captured  in  the  South  ^Th/miii. 
Seas,  on  the  28th  of  April  18 13,  by  the  American 

7  •  %)'     J  th*  enemy  is  not 

frigate  EJTex,  and  recaptured  on  the  28  th  of  November  *  fufficiem./**- 

1       »t»    *#  «'n»#i  r  r»        /r         tTTi  i          (im^furth  fur  u-ar 

by  His  Majelty  s  floop  ot  war  Barojja.  When  taken  to  emiti*  the  re- 
by  the  American  frigate,  (he  was  laden  with  a  cargo  of  ^f^atlon^nder 
oil,  and  had  eight  guns  and  twenty-five  men  on  board.  jJfJcX  °buftf 
The  captain  of  the  Effex,  without  carrying  the  veflel  therein  fair  fcm- 

•  1  t  •  »  f       t*    %   %  •  i    hUnce  of  autho- 

mto  port,  or  taking  out  the  cargo,  fupphed  her  with  rity  in  the  perfon 
ten  additional  guns  and  fixty  men,  and  employed  her  JS^ 
under  the  command  of  one  of  his  lieutenants,  to  cruize  *mpl°ytd.w* 

nothing  upon  thtf 

againft  the  other  Britijh  veflcls  in  thofe  feas,  three  of  face  * ,ne  p*>- 
which  were  by  this  means  actually  taken.    The  force  hdateit.the 
with  which  (he  had  been  fupplied  was  afterwards  re-  f^tZt 


duced,  and  only  four  guns  and  fifteen  men  were  found  J^comm^de^ 
on  board  at  the  time  when  the  recapture  took  place,  ofafingie  imp 

,  may  be  vcfted 

The  queftion  was,  whether  this  veffel  mould  be  con-  with  this  autho- 
demned  as  prize  to  the  re-captors,  or  reftored  upon  "mnunder'of »" 
falvage  to  the  Britijl)  owners.  fqiudron. 

For  the  Re-captors,  the  King's  Advocate  and  Phil/i- 
more  contended  for  condemnation,  under  the  autho- 
rity of  the  VAclife,  Lorriol,  (Edwards,  185,)  and' 
the  Ceylon,  MuJuc,  (fupra  105.) 

For  the  Owners,  the  Advocate  of  the  Admiralty  and 
Adams  contended,  that  though  the  fhip  had  been  ufed 
by  the  enemy  for  military  purpofes,  (he  had  not  been 
u  fet  forth  for  war"  by  any  perfon  poflTefling  a  com- 
petent authority  for  that  purpofe. — That  the  captain 
of.  a  Tingle  frigate  had  no  power  to  grant  letters  of 

marque, 
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marque,  or  to  commiflion  other  veflels  to  a£l  as  pub- 
lie  (hips  of  war ;  and  that  great  inconvenience  might 
arife  from  the  permitted  exercife  of  fuch  an  authority. — 
That  the  Court  had  never  gone  farther  than  to  allow 
to  the  commander  of  a  fquadron  the  authority  to  enlift 
(hips  into  the  military  fervice  of  the  ftate. — That  the 
mere  aft  of  putting  men  on  board  from  a  privateer, 
and  afterwards  ufmg  the  veflel  as  a  (hip  of  war,  had 
been  held  an  infufficient  M  fetting  forth  for  war,"  to 
fatisfy  the  terms  of  the  prize  a&.  (Horatio  Nelfon, 
6  Robin/oh,  1 20.) — That  the  employment  of  this  veflel 
refembled  that  of  a  tender  to  a  man  of  war,  which  de  - 
fcription  of  veflel  is  not  commiflioned,  and  is  incapable 
of  taking  prizes  for  its  own  benefit. — That  the  Am* 
rican  Government  could  not  have  approved  the  con- 
duit of  the  commander  of  the  frigate  in  weakening  his 
crew,  by  detaching  an  officer  and  men  on  board  this 
(hip,  and  probably  would  not  have  confirmed  the  ap- 
pointment made  by  him.— That  neutral  merchant  vef- 
fels  were  not  bound  to  fubmit  to  vifitation  and  fearch 
from  a  veflel  failing  under  a  pretended  commiflion  of 
this  kind.— That  there  was  a  fufpenfion  only,  and 
not  an  obliteration,  of  the  mercantile  chara&er  of  the 
veflel. — That  there  was  even  lefs  force  on  board  at 
at  the  time  of  re-capture  than  when  (he  failed  as  an 
Englijh  trading  veflel. 

The  Court  decreed  reftitution  of  the  cargo,  but 
referved  its  decifion  with  refpeft  to  the  (hip. 

May  3d. — An  application  was  made  to  the  Court  to 
admit  an  affidavit  from  one  of  the  witnefles,  who  had 
been  examined  at  the  Bermudas,  where  the  prize  was 
in  the  firft  inftance  carried.  The  Court  obferved,  that 
the  examinations  were  fo  imperfectly  taken,  that  it; 

io  -ffiould 
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mould  on  that  account  feel  lefs  hefitarion  in  admitting  „ 

affidavit  explanatory  of  the  depofitions,  andfup^ 
plying  the  deficiences  in  the  original  evidence.  ^^Sif** 

Judgment.  Af«y  10,  i8m. 

Sir  JSK  Scott. — The  depofitions  in  this  cafe  were 
taken  in  fo  imperfect  a  manner,  that  I  was  induced  to 
admit  an  affidavit  explanatory  of  fome  circumitances, 
refpecting  which  the  Court  was  left  very  much  in  the 
dark.    But  I  think  that  the  affidavit  which  has  been 
offered  is  not  admifUble  in  its  prefent  form.    A  great 
part  of  it  contains  merely  a  repetition  of  what  has  been 
already  itated  in  the  depofitions,  and  another  part  of 
it  appears  to  be  Hill  more  exceptionable  ;  for  it  amounts 
almoft  to  a  direct  contradiction  of  what  the  witnefs  had 
depofed  to  upon  his  original  examination.    He  there 
fays,  that  "  he  knows  (he  had  a  commitTion  from  the 
"  captain  of  the  American  frigate  EJfex,  to  cruize 
«  againft  the  mips  of  His  Britannic  Majefty."  This 
is  now  attempted  to  be  diluted  and  explained  away  by 
his  affidavit,  in  which  he  fwears,  that  "  he  did  not 
w  mean  to  fay  me  had  any  commiffion  in  writing,  but 
"  merely  that  the  power  or  authority  (he  had  for  fo 
«  doing  was  derived  from  captain  Porter ;  that  he 
M  never  law  or  heard  of  any  fuch  commiffion  in  writ- 
"  ing."    I  think  it  would  be  dangerous  to  admit  an 
affidavit  containing  fo  total  a  departure  from  the  former 
ftatement  made  by  the  fame  witnels.    I  cannot  permit 
fo  direct  and  pofuive  affertion  to  be  withdrawn.  The 
ftatement,  which  follows  in  the  affidavit,  is  founded 
on  converfation  only.    He  fays,  that  "  he  heard  re- 
"  peatedly  from  the  officers  and  crew  that  the  EJJex 
"  had  failed  as  a  (ingle  (hip  from  New  Tork,  on  -a 
«  cruize  to  the  coaft  of  Brajil,  and  that  (he  was  not 

«  victualled 
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gboJoiana    "  V^ua^e(^  or  ft°red  for  a  longer  cruize;  but  that 

 _  "  captain  Porter,  hearing  there  were  a  number  of  BrU 

Jp$£h>    "  t'Jh  veflels  round  Cape  Horn>  did,  of  his  own  accord, 
'*  and  without  any  inflruclion  from  his  Government, 
"  proceed  round  Cape  Horn  to  the  coaft  of  Chili 
"  and  Peru.'*    Now  this  is  a  matter  upon  which  the 
Court  does  not  require  any  explanation.  Captain 
Porter  was  cruifing  in  thofe  feas,  and  how  he  came 
there  is  by  no  means  material.  The  converfation  of  the 
officers  and  crew,  fuppoiing  it  to  have  been  corredly 
reprefented  by  this  man,  is  not  to  be  depended  on, 
for  they  may  have  been  ignorant  as  to  what  were  the 
real  inltrudions  to  the  fuperior  officer ;  and  it  is  quite 
impoflible  that  the  Court  mould  take  it  from  his  un* 
derftanding  of  their  converfation.    It  is  upon  mere 
converfation,  too,  that  he  founds  his  belief  that  cap- 
tain Porter  had  no  authority  from  his  Government  to 
commilHon  this  (hip  ;  for  he  fays,  "  that  upon  captain 
"  Porter's  charging  him  with  piracy  in  having  cap- 
"  tured  an  American  veflfcl  when  his  letter  of  marque 
"  was  not  againft  the  United  States,  this  appearer 
"  told  him,  that  what  he  had  himfelf  done  was  much 
"  more  irregular,  for  that  he  had  armed  and  fent  this 
*'  velfel,  the  Georgiana,  cruifing,  without  having  any 
K  authority  from  his  Government  to  do  fo  j  and  that 
16  the  faid  captain  Portery  in  reply,  did  not  fay,  or 
"  pretend,  that  he  had  any  fuch  authority  ;  but  merely 
"  faid  that  the  officer  he  had  put  on  board  the  faid 
"  veflel  was  a  commiflioned  officer.**    I  think  that  I 
am  not  at  liberty  to  confider  this  affidavit  as  any  part 
of  the  evidence  before  the  Court,  and  (hall  therefore 
difmifs  it  entirely  from  my  confideration. 

Then  how  ftands  the  cafe  upon  the  original  evi- 
dence? The  veflel,  it  appears,  was  captured  by  an 

American 
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American  frigate,  and  a  n  timber  of  men  and  guns  were  6j  T,1C  , 

put  on  board,  under  a  commiffioned  officer,  who  was  _   ; 

directed  to  cruize  againft  Britijh  veffels  ;  which  he  ac-  »6th; 
cordingly  did,  and  facc_>eded  in  making  three  cap- 
tinges.    The  veflel,  therefore,  was  engaged  in  a&uai 
hoftilities. 

The  queftion  is-,  whether,  under  the  words  of  the 
prize  act,-  this  mip  is  fufficiently  "  fet  forth  for  war/' 
fo  as  to  entitle  the  captors  to  condemnation  of  her  as 
prize  of  war,  according  to  the  original  law  of  recap- 
ture, and  alfo  according  to  the  claufe  of  the  ftatute 
excepting  veflels  which  have  been  "  fet  forth  for 
"  war,"  from  the  more  modern  ufage  of  reftitution 
upon  falvage. 

ft  has  been  ufual  for  the  Court  to  look  in  the  firff 
place  for  the  commiffion  of  war,  becaufe  where  that 
is  to  be  found,  nothing  more  is  wanted.  Where  the 
fhip  has  been  armed  without  any  authority,  That  has 
not  of  itfelf  been  hdd  fufficient  to  bring  the  cafe  within' 
the  exception  of  the  claufe  j  for  the  Court  has  never 
gone  fo  far,  as  to  fay  tjiat  a  mere  arming  will  do,  not- 
withstanding the  marginal  note  to  the  prize  a&,  which 
**  feems  to  make  ufing  as  a  (hip  of  war"  fufficient.  The 
Court  has  always  required  that  there  mould  be  fome  fem- 
blance  of  authority,  although  it  has  not  thought  it  necef- 
iary,  in  the  cafes  which  have  been  brought  before  it,  to 
look  very  minutely  into  the  foundation  of  that  authority. 
If  failors  were  merely  to  put  arms  on  board  a  veflel, 
and  go  out  upon  a  cruize,  I  think  there  would  be  a 
deficiency  of  authority,  and  that  the  veflel  could  not 
be  confidered  as  "  fet  forth  for  war,"  according  to  the 
trud  conftru&ion  of  the  acl  of  parliament.  But  where 
there  is  a  fair  femblance  of  authority,  and  nothing 
upon  the  face  of  the  proceedings  to  invalidate  it,  that 

vol.  i.  d  d  the 
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the  Court  has  been  in  the  habit  of  confidering  fufficiemV 
In  the  cafe  of  the  Caftor,  before  the  Lords  of  Appeal, 
(1795),  the  authority  of  the  commander  of  a  fleet  was 
considered  as  fufficient,  though  the  veffel  was  not 
carried  into  port  or  adjudged.  And  m  the  cafe  of  the 
Ceylon,  (Tupra  105),  this  Court  held  ,that  the  employ- 
ment of  a  fhip  for  the  purpofes  of  war,  under  the 
authority  of  the  Governor  of  the  Mauritius was  fuf- 
ficient to  conftitute  it  a  public  (hip  of  war.  But  it  is 
(aid  that  this  cafe  goes  farther — that  here  was  no  au- 
thority from  the  commander  of  a  fleet,  but  the  mere 
a£t  of  an  individual  officer  commanding  a  Angle  fri- 
gate. Take  it  to  be  as  dated,  that  it  is  the  ad  of  an 
officer  commanding  one  (hip  only,  the  diftin&ion  does 
not  appear  to  me  to  be  very  material.  When  it  has 
been  held,  that  the  commander  of  two  or  three  (hips 
may  fufficiently  "  fet  forth  for  war,"  it  is  not  going 
much  farther  to  fay  that  the  commander  of  a  Angle 
(hip  may  poflefs  the  fame  authority.  There  is  nothing 
in  the  evidence  to  (hew  that  there  were  not  other  veffels 
under  the  command  of  this  very  officer  j  but,  taking 
it  to  be  otherwife,  the  diftinclion,  as  I  have  already  (aid, 
does  not  appear  to  me  to  be  material.  A  great  deal  has 
been  faid  with  refpect  to  the  inconvenience  that  might 
arife  to  the  commercial  interefts  of  this  country,  if  the 
commanders  of  fingle  frigates  mould  be  allowed  to 
commiffion  all  the  prizes  they  may  happen  to  take. 
The  argument  ab  inconvenienti  may  be  very  ftrong  when 
applied  to  cafes  otherwife  doubtful ;  but  it  is  not  to  be 
intended  that  the  law  would  introduce  any  inconve- 
nience. No  particular  inconvenience  has  been  pointed 
out,  and  I  confefs  it  does  not  occur  to  me  how  any 
could  arife.  It  certainly  would  not  occaflon  a  greater 
number  of  captures  by  the  enemy,  for  they  may  be  as 

8  eafily 
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eafily  made  without  as  with  a  commiffion ;  and  if  the  The 

American  law  be  the  fame  as  our  own,  the  only  quef-   °.  ° 

tion  would  be,  whether  the  prize  fhould  be  condemned  -4>«/ 
to  the  individual  captor,  or  to  the  American  Govern- 
ment ;  the  decifion  of  which  queftion,  in  either  way, 
could  afford  but  little  confolation  to  the  Britijh  owner. 
There  does  not  appear  to  me  to  be  fuch  an  effential  and 
folid  diftinction  between  this  and  the  two  other  cafes, 
as  mould  induce  me  to  apply  a  different  rule.  The 
(hip  was  fupplied  with  additional  arms,  and  was  em* 
ployed  in  cruifing  againft  Btitijb  veffcls,  fome  of 
which  (he  actually  fucceeded  in  capturing — Non  conjlat 
that  (he  was  not  fo  employed  under  fufficient  autho- 
rity. I  (hall  therefore  condemn  this  veffel  as  prize  to 
the  re-captors. 

N.  B.  The  (hip  and  cargo  were  in  the  firil  inftance 
carried  to  the  Bermudas,  and  afterwards  fent  on  to 
London  with  the  confent  of  the  parties,  and  under  the 
fan&ion  of  the  Court.  Freight  was  on  a  fubfequent 
day  (20th  July)  decreed  to  the  re-captors  for  the  voyage 
from  the  Bermudas  to  this  country. 
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May  i$tili4.  DIUGENTIA,  MOLLER. 


If  one  party  takes 
a  vc(Tel  and  after- 


HTHIS  Danijh  veflel,  with  various  others,  of  the  fame 
ward*  abandons         nation,  was  lying  in  the  river  Tatus9  ia  the  month 

her,  and  then  -         n    n  *  t  iii      ijl  n 

another  takes  the  of  Augujl  iooo,  and  was  there  blockaded  by  a  fleet  or 
thTiaaTeblor^  His  Majefty's  fhips,  under  the  command  of  Vice-Ad* 
i.nw  the  only    miral  sir  Charley  Cotton.    Upon  the  evacuation  of 

captor ;  and  the  * 

aa  of  a  com-  Portugal  by  the  French  forces,  in  virtue  of  the  conven- 

^"hing'that  tion  of  Cintra,  this  and  the  other  Danifo  vjeffels  ia 

othemifeUh^ve  tne  Bortuguefe  ports  were  taken  poflcflion  of  by  the 

been  good  prize  fqua^on  under  the  command  of  Sir  C.  Cotton*  but 

to  himfelf  and  his      *  ' 

crew  is  binding^  were  releafed  by  orders  from  him  before  his  return  to 
"Fan  undc/htm!  England.  Upon  the  arrival  of  Admiral  Berkeley by 
whom  Sir  C.  Cotton  was  fucceeded,  in  January  1809, 
the  veflels  were  again  feized,  and  fent  to  England,  in 
confequence  of  an  order  iflued  by  the  Lords  Commit 
fioners  of  the  Admiralty  to  fend  home  for  legal  adjudi- 
cation all  Danijh  and  other  foreign  veffels  then  in  the 
Tagus,  which  were  in  that  river  prior  to  the  evacuation 
of  Portugal  by  the  French.  The  fhip  was  originally 
condemned  as  taken  by  a  fquadron  of  His  Majefty's 
(hips  under  the  command  of  Admiral  Berkeley  ;  but 
an  appearance  having  been  afterwards  given  for  Sir 
C.  Cotton  and  his  fleet  as  the  a&ual  captors,  the  decree 
of  condemnation  was  refcinded,  in  order  that  the 
claim  of  Sir  C.  Cotton  might  be  propounded.  The 
queition  was,  whether  the  fleet  of  Sir  C.  Cotton  or  that 
of  Admiral  Berkeley  were  entitled  as  the  captors  to  the 
benefit  of  the  prize. 

Judgment. 

Sir  W.  Scott. ~- This  is  a  queftion  affe&ing  property 
of  much  greater  value  than  that  which  ftands  for  the 
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immediate  decifion  of  the  Court,  and  refpe&s  the  in-  ^  The 
terefts  or  two  highly  meritorious  officers,  to  both  of  . 
whom  the  Court  would  be  defirous  of  giving  a  fliare  M<f^th' 
of  the  benefit ;  but  it  fo  happens  that  their  interefts  are 
in  perfedr,  oppofition  to  each  other.  As  it  is  impof- 
fible,  therefore,  that  the  claims  fhould  co-exift,  the 
Court  is  bound  to  decide  upon  them  according  to  their 
legal  merits,  which  mull  depend  upon  this  queftion, 
which  of  them  was  the  actual  captor  ?  that  is,  not  only 
which  is  the  perfon  by  whom  a  feizure  was  made,  but 
which  is  the  party  legally  entitled  to  the  character  of 
captor ;  for  there  may  be  many  fucceflive  captors,  but 
only  one  can  be  legally  entitled  as  captor  to  the  benefit 
of  prize.  If  one  party  takes  a  veflel,  and  afterwards 
abandons  her,  and  then  another  takes  the  fame  veflel, 
the  laft  feizor  is  in  law  the  only  captor.  To  this  it 
mud  be  added,  that  ,  the  aft  of  the  commander  is  bind- 
ing upon  the  interefts  of  all  under  him,  and  that  he 
alone  is  refponfible  for  cofts  and  damages.  He  has  a 
right  to  examine  the  fhip's  papers,  and  to  detain  or 
not,  according  to  his  own  notions  of  propriety.  He 
may,  perhaps,  act  erroneoufly,  and  relinquifh  what 
would  have  been  good  prize  to  himfelf  and  his  crew. 
But  if  he  does  difmifs  what  he  had  before  feized  upon, 
the  intereft  of  himfelf  and  all  under  him  is  concluded 
by  his  ad,  and  the  fame  veflel  lies  open  to  feizure  by 
any  other  captor  who  may  exercife  a  founder  difcre- 
tion.  Subject  to  thefe  principles,  I  have  to  examine 
the  facts  of  this  cafe. 

The  caufe  was  proceeded  in  originally  by  Admiral 
Berkeley  and  his  fleet,  but  an  exclufive  intereft  was 
afterwards  fet  up  by  Sir  Charles  Cotton  and  his  fleet, 
on  the  ground  of  an  anterior  feizure.  The  evidence 
comes  before  the  Court  in  a  manner  not  very  favour- 
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^   ^      able  to  the  claim  which  has  thus  been  fet  up  by  Sir 

DlLlCENTIA.  .  .11 

■    C.  Cotton ;  the  preparatory  examinations  being  totally 

Ma^l^h*    fiknt  as  to  any  other  feizure  except  that  made  by  Ad- 
miral Berkeley.    The  allegation  which  had  been  given 
in,  propounding  the  intereft  of  Sir  Charles  Cotton, 
ftates,  "  that  in  purfuance  of  the  definitive  convention 
"  entered  into  for  the  evacuation  of  the  kingdom  of 
"  Portugal  by  the  French  army,  and  which  definitive 
"  convention  was  ratified  by  the  faid  Sir  Charles  Cot- 
u  ten,  as  the  commander  in  chief  of  His  Majefty*5 
««  (hips  and  veflels  on  the  coaft  of  Portugal,  the  French 
"  army,  then  in  the  poflellion  of  Lijbon  and  other 
"  places  in  Portugal,  did,  within  the  time  allowed  and 
"  agreed  upon  by  the  faid  convention,  evacuate  the 
"  faid  country  ;  and  thereupon  the  faid  (hip  the  Dili* 
"  gentia,  then  lying  in  the  river  Tagus,  and  other 
"  Danijh  and  foreign  veflels  then  lying  in  that  and 
u  other  rivers  and  ports  of  Portugal,  and  which  had 
"  been  fo  as  aforefaid  blockaded  by  the  faid  fleet,  were* 
t(  in  purfuance  and  obedience  to  the  orders  and  direc- 
*'  tions  of  the  faid  Sir  Charles  Cotton,  feized  and  taken 
"  as  prize  by  the  (hips  and  veflels  compofing  the  faid 
"  fleet  under  his  command,  or  fome  of  them.**  And 
for  proof  of  the  feds  here  ftated,  reference  has 
been  made  to  the  anfwers  of  Admiral  Berkeley,  who 
admits  generally  that  he  believes  the  article  to  be 
true  ;  and  terms  fomewhat  fimilar  are  ufed  by  the  wit- 
nefles  upm  their  dtpofitions.    They  fpeak  very  much 
tothefameeffeft,  and  it  is,  I  think,  to  be  taken  as 
proved  that  a  fort  of  a  feizure  was  made.    The  alle- 
gation further  pleads,  "  that  in  order  more  effectually 
"  to  keep  pofleffion  of  and  fecure  the  faid  (hip  Dili* 
"  gertia,  a  prize-mafter  and  feveral  men,  from  on 
J*  board  one  oi  His  Majefty's  frigates  belonging  to  the 
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u  faid  fleet,  were,  on  or  about  the  3d  of  September  D|U]£j 
"  1808,  put  on  board  the  faid  (hip;  and  fuch  prize* 
"  matter  then  took  pofleflion  of  the  papers  belonging  May  18th, 
**  to  the  faid  fliip,  and  took  out  part  of  the  crew 
*c  thereof,  and  took  fuch  other  meafures  as  were  ne- 
"  ceflary  for  fecuring  the  faid  prize  to  the  faid  fleet*" 
Now  I  mud  certainly  underftand  this  as  pointing  to  a 
continuation  of  pofleflion  under  the  feizure  pleaded  in 
the  former  article.  To  this  part  of  the  allegation,  the 
gentlemen  who  have  ably  conducted  this  caufe,  have 
not  ventured  to  read  the  anfwer  of  Admiral  Berkeley ; 
nor  is  there  any  evidence  whatever  to  prove  the  con- 
tinuance of  pofleflion  by  Sir  C.  Cotton,  though  it  is  in 
reality  the  main  fact  in  the  caufe  ;  for  the  only  ques- 
tion is,  whether  there  was  a  continued  pofleflion  by  the 
fleet  of  Sir  C.  Cotton  or  not.  If  the  pofleflion  was  not 
continued,  then  the  claim  made  on  their  behalf  falls 
to  the  ground :  it  becomes  at  once  a  cafe  of  common 
capture  made  and  relinquished,  and  thus  left  open  to 
the  rights  of  any  other  captor  who  might  choofe  to 
take  pofleflion  at  a  fubfequent  time.  A  feizure  was 
certainly  made  by  Sir  Charles  Cottons  fleet,  but  whether 
by  way  of  prize,  or  for  what  other  purpofe,  does  not 
cxaltly  appear.  It  might  be  for  the  fake  of  delibera- 
tion only,  or  for  anfwering  events  which  might  occur 
under  the  extraordinary  circumflances  attending  the 
evacuation  of  Portugal,  It  is  left  perfectly  equivocal 
on  the  evidence,  whether  the  feizure  was  made  in  the 
way  of  prize  or  not.  It  appears  that  the  Danijh  flags 
were  left  flying  when  Admiral  Berkeley  came  to  LiJbont 
and  that  the  (hips  were  under  the  control  of  the  Danijh 
mailers  and  their  crews.  They  were  very  much  fui 
jurijy  and  though  fome  a&s  were  done  which  looked 
like  an  intention  of  employing  them  as  exigencies 

d  d  4  might 


Digitized  by  Google 


4o8  CASES  DETERMINED  IN  THE 

The      might  require— for  the  purpofe  of  removing  the  inha* 
"'t  >NTIA'  bitants  and  their  property,  in  cafe  the  enemy  mould 
Af«v  i&h,    return,  yet  there  was  nothing  to  (hew  an  intention  of 
proceeding  againft  them  as  prize.    It  feems  to  have 
been  the  perfuafion  of  Sir  C,  Cotton  s  mind,  that  the 
fhips  were  protected  under  the  convention,  and  that, 
acting  upon  a  delicacy  of  that  kind,  he  forbore  to  treat 
them  as  enemy's  property.    He  would  fcarcely  have 
left  them  in  a  ftate  in  which  they  were  left,  if  he  had" 
thought  that  they  were  liable  to  be  treated  as  prize. 
It  appears  that  one  of  the  veflels  under  fimilar  circum- 
ilances  was  actually  fold  by  her  owners  ;  but  this,  it  is 
faid,  was  done  without  the  knowledge  of  Sir  Charles 
Cott$n :  others  efcaped,  and  went  out  of  port  without  his 
having  heard  of  their  departure.  I  cannot,  without  fome 
reflection  on  his  conduct,  fuppofe  that  he  would  have 
been  negligent  enough  to  have  permitted  thefe  acts  to 
have  taken  place,  if  he  had  confidered  the  veffelsas  prize 
of  war.  The  intention,  probably,  was  to  employ  them 
in  conveying  away  Portuguefe  fubjects :  but  this  will 
not  (hew  that  they  were  confidered  as  prize.  Under 
the  trepidation  and  alarm  which  at  that  time  exifted  in 
Portugal^  any  veflel  of  any  country  might  have  been 
warrantably  feized  for  fuch  a  purpofe;  and  there  would 
have  been  no  fcruple  with  refpec  t  to  the  feizure  of  any 
vefTel  of  any  nation  at  that  time  in  an  emergency  of  that 
kind.  Then,  it  is  faid,  that  the  being  in  the  port,  was  in 
itfelf  a  pofleffion  ;  but  how  were  they  detained  in  the 
port  ?  certainly  not  by  any  reftriction  of  Sir  Charles  Cot- 
ton's. Some  of  them,  it  appears,  were  fold;  another  of 
them  took  a  cargo  on  board,  and  failed  without  any  ob- 
ftrudion  from  the  Britijh  Admiral.    Thofe  that  re- 
mained were  not  detained  by  any  force  impofed  by  Sir 
C.  Cotton.    They  might  perhaps  ha^e  remained  there 
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through  fearof  capture  at fea, perhaps  from  anerrone-  DlUGr^TIA. 

ous  interpretation  of  the  convention,  fuch  asSir  C.  Cotton  

himfelf  appears  to  have  laboured  under.  I  think  all  ^  l48lh' 
the  evidence  as  to  what  pa  (Ted  afterwards  (hews  clearly 
that  they  did  not  confider  themfelves  as  detained.  The 
mafters  remoiiftrate  againft  the  feizure  made  by  Ad- 
miral Berkeley — plead  the  authority  of  Sir  C.  Cotton  for 
their  liberty  — afiert  their  perfect  right  of  protection, 
under  the  convention,  and  under  the  conduct  obferved 
by  Sir  C.  Cotton  :  They  maintain  that  the  feizure  made 
by  Admiral  Berkeley  was  in  direct  contradiction  to 
the  conduct  of  his  predeceflbr.  Nothing  can  be  clearer 
than  that  they  were  free  from  all  apprehenfions  that 
their  (hips  were  detained  in  order  to  be  fent  to  England 
for  adjudication.  Sir  C.  Cotton  having  abandoned  pof- 
fefllon,  makes  no  fubfequent  feizure,  but  comes  to 
England,  having  previoufly  given  orders  to  reftore  the 
flags  and  fhip's  papers  to  fome  of  the  veflels  ;  and  it  is 
clear  that  he  directed  the  reftitution  under  a  decided 
interpretation,  which  he  had  taken  upon  himfelf  to 
make,  of  the  convention.  In  his  letter  he  fays,  %i  It 
appearing,  by  a  communication  from  the  Dani/Jj 
"  deputy-conful  at  St.  Ubes,  that  the  colours  and  papers 
"  of  the  veflels  of  that  nation  there  are  in  your  poflef- 
"  fion,  I  defire  you  will  forthwith  return  to  the  mafters 
"  of  the  faid  veflels  their  refpeclive  colours  and  papers, 
"  and  withdraw  any  men  that  may  have  been  placed 
**  on  board  them  from  His  Majefty's  fhip  under  your 
"  command,  leaving  them  to  act  agreeably  to  the 
*'  ftipulation  of  the  treaty,  of  which  an  extract  is  en- 
*'  clofed  herewith  for  your  information."  It  is  true 
that  this  order  is  confined  to  the  (hips  lying  at  St.  Ubes ; 
but  it  is  not  to  be  fuppofed  that  they  were  treated 
more  favourably  than  thofe  which  were  lying  at  Lijbon, 
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^  n»  or  elfewhere  in  Portugal.  I  mud  prefume  that  the 
^  papers  and  colours  belonging  to  the  Dantjh  imps  in  the 

//oyi8tb,  Ttfgttx  were  not  taken  at  all,  or,  if  taken  at  firft, 
were  afterwards  reftored.  Sir  C.  Cotton's  pofleflion 
being  thus  abandoned,  and  the  mere  remaining  in  port 
not  being  what  the  Court  has  held  to  be  perfonal  pof- 
feflioo,  on  what  ground  can  the  claim  reft  ?  If  ever 
Sir  C,  Cotton  had  entertained  views  of  prize,  he  had 
abandoned  them,  and  this  abandonment  is  conclufive 
againft  himfelf  and  all  under  his  command. 

I  come  now  to  confider  the  acts  of  Admiral  Berkeley ; 
andthefe,  it  has  beenfaid,  are  to  be  interpreted  altogether 
by  the  order  iffued  from  the  Admiralty.  I  cannot  agree 
to  that  proportion  to  the  extent  in  point  of  effect  in 
which  it  has  been  dated.  If  the  Admiralty  iflued  an  order 
for  the  capture  of  a  particular  (hip,  that  will  not  affect  the 
intered  of  the  captor  in  the  prize  which  he  may  make. 
The  order  of  the  Admiralty  would  juflify  the  feizure 
fo  far  at  lead  as  to  indemnify  the  captor  from  cods  and 
damages,  but  it  would  not  affect  any  beneficial  intereft 
that  he  might  derive  from  the  capture.  The  title  of 
the  captor  would  be  precifely  the  fame,  whether  he 
was  acting  upon  his  own  difcretion,  or  in  obedience  to 
the  orders  of  the  Admiraty.  Whatever  information 
the  Admiralty  might  have  had,  or  whatever  might  be 
their  notion  of  the  fact  or  of  the  law,  with  refpect  to 
any  intered  to  be  derived  from  the  capture,  would  not 
in  the  lead  alter  the  cafe.  The  quedion  is,  whether  the 
acts  done  by  Admiral  Berkeley  would  give  him  an  in- 
tereft; for  fuppofe  the  Admiralty  mould  think  Admiral 
Berkeley  not  entitled,  That  would  not  influence  the 
decifion  of  the  quedion  before  the  proper  tribunal. 
But  has  not  the  Court  reafon  to  fuppofe  that  the  Ad- 
niiralty  were  left  very  much  in  the  dark  as  to  the  real 
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ftate  of  things  ?  It  appears,  I  think,  from  the  docu-  The 
ments  before  the  Court,  that  matters  were  not  very  I>I"°*%TIA< 
accurately  reprefentcd  to  them.    It  is  obfervable  that    May  i&h, 
in  the  letter  from  the  Secretary  of  the  Lords  Commif-  x,u" 
fioners  of  the  Admiralty  to  Admiral  Berkeley,  which 
mentions  their  having  taken  the  opinion  of  the  King's 
Advocate,  no  mention  is  made  of  the  convention  of 
Cintra.  The  letter  is  in  thefe  terms :  "My  Lords  Com- 
"  miflioners  of  the  Admiralty  having  required  the 
opinion  of  the  King's  Advocate,  whether  Danijb  and 
other  foreign  lhips  now  in  the  Tagus,  which  were 
"  in  that  river  prior  to  the  evacuation  of  Portugal 'by the 
u  French,  could  be  confidered  as  prize,  and  fent  to  Eng. 
u  land  for  adjudication,  or  whether  they  are  to  be 
4C  confidered  as  taking  the  benefit  of  a  neutral  port ; 
• r  I  am  commanded  to  tranfmit  to  you  a  copy  of  the 
u  opinion  of  the  King's  Advocate  on  thequeftion,  and 
"  to  fignify  their  Lordihtps  direction  to  you  to  fend  to 
4i  England  for  legal  adjudication  any  (hips  now  in  the 
"  Tagus,  which  may  come  within  the  above  defcrip* 
"  tion."    I  cannot  attribute  to  this  order  any  other 
effect  than  as  guaranteeing  Admiral  Berkeley  in  fending 
home  the  ihips  for  adjudication,  and  in  jultifying  him 
in  doing  whatever  was  neceifary  for  that  purpofe  ;  the 
Board  of  Admiralty  being  perhaps  at  the  time  of  iflu- 
ing  this  order  in  fome  degree  of  ignorance  whether 
poffeffion  had  been  given  up,  or  not,  and  thinking  per. 
haps  that  an  order  was  neceifary  for  their  feizure,  if 
they  had  been  abandoned.    In  this  (late  of  things, 
Admiral  Berkeley  finds  thefe  veflels  denuded  of  all  pro- 
tection under  the  convention,   which  Sir  C.  Cotton 
appears  to  have  thought  them  entitled  to,  but  which 
this  Court  has  decided  otherwife,  and  from  which 
decifion  there  has  been  no  appeal.   The  fhips,  how- 
ever 
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Tr*       ever,  were  ftill  entitled  to  the  general  protection  of  a 
_milLl   neutral  port;  and  it  would  have  been  hazardous  for 
M;.  :^a.    Admiral  Berkeley  to  have  fei zed  without  orders,  and 
fent  away  thefe  veflels,  fubjec~r.  as  they  undoubtedly 
muft  have  been,  to  a  Portugueje  territorial  claim.  If 
he  had  ventured  to  have  feized  them  without  orders,  he 
muft  have  taken  the  confequences  of  his  own  act 
No*  it  is  an  eftablifhed  rule  of  law,  that  a  claim  of 
neutrality  of  territory  can  be  made  by  the  neutral  go- 
vernment only  ;  and  it  appears  that  the  Government 
of  Portugal  did  make  fuch  a  claim,  though  it  was 
afterwards  withdrawn,  upon  a  ftrong  reprefentation 
made  by  the  Government  of  this  country  as  to  the 
hoftile  difpofition  fhewn  by  Denmark  to  the  general 
caufe  of  Europe,  and,  as  I  beWeve,  particularly  on  ac- 
count of  the  refiftance  made  by  the  Danes  to  the  return 
of  the  Spanijb  troops  under  Romana  to  the  Peninfula. 
It  was  not  thought  decorous  for  Portugal,  relieved  as 
(he  was  by  this  country  from  the  prefence  and  oppreffioh 
of  the  enemy,  to  perfift  in  fuch  a  claim  ;  and  it  was  ac- 
cordingly withdrawn  upon  the  remonftrance  being 
made. — Thefe  (hips  then  are  not  entitled  to  the  pro- 
tection of  the  convention,  nor  to  that  arifing  from  a 
neutral  territory  ;  for  the  claim  which  was  made  upon 
that  ground  has  fmce  been  withdrawn.    The  (hips 
themfelves  were  in  the  pofleffion  of  the  Danijh  matters, 
and  the  papers  in  the  hands  of  their  own  Danijh  conful. 
They  were  feized,  it  is  faid,  pro  formd,  for  the  pur 
pofe  of  ejecting  the  Danijh  mafters,  and  liberating  them 
from  the  refponfibility  which  lay  on  them,  whilft  they 
continued  in  pofleffion.    The  expreflions  of  Admiral 
Berkeley,  in  the  letter  fent  to  Kennedy,  the  agent  of 
Sir  C.  Cotton,  as  agent  of  the  captor,  are  fufficiently 
explained  by  the  fact  of  entire  ignorance  of  Admiral 
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Berkeley,  at  that  time  that  the  pofleffion  of  Sir  C.  Cotton  (  The 
had  been  withdrawn.  It  would  be  very  awkward,  in  K 
point  of  fornvif  the  Court  were  to  condemn  thefe  mips  Mat,  18th, 
as  prize  to  Sir  C.Cottony  when  the  depofitions  of  the  wit- 
nefles  afcribe  the  feizure  to  Admiral  Berkeley  only;  and 
the  anfwers  which  admit  an  original  feizure  by  SirC 
Cotton,  do  not  admit  a  continuance  of  pofleffion  in-him. — 
Iii  the  abfence  then  of  all  evidence  as  to  a  continued 
pofleffion  under  the  firft  feizure,  it  would,  I  fay,  be  ex- 
tremely awkward  in  point  of  form  to  condemn  to  Sir  C. 
Cotton  ;  but  not  in  point  of  form  only,  but  likewife  of 
law  and  fubftantial  juftice ;  for  I  think  there  is  evidence 
to  fhew  that  Sir  C.  Cotton,  from  motives  of  delicacy,  and 
a  nice  interpretation  of  the  convention,  thought  thefe 
veflels  were  not  liable  to  be  confidered  as  prize,  and 
either  by  miftake  of  fadb  or  law,  relinquished  pofleffion, 
and  by  fo  doing  abandoned  the  right  of  himfelf  and 
of  thofe  under  him.  I  muft,  therefore,  pronounce 
for  the  exclufive  intereft  of  Admiral  Berkeley ;  but  I 
direct,  the  expences  of  Sir  C.  Cottons  claim  to  be  paid 
out  of  the  proceeds. 
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*%T*  BLENDEN-HALL,  Bakr. 


ST,ftiph?»e  HT**^  Britifi  veffcl  Med  from  Port/mouth  on  the 
»kK»iimereit  27th  of  November  1813,  with  a  cargo  of  naval 

duelled  without  (lores,  bound  for  the  Bermudas,  and  proceeded  on  her 
r^pcten'T  W*  voyage  under  convoy  of  His  Majefly's  (hip  Severn  till 
Court,  and  «  a  tne  2d  of  December,  when  (he  feparated,in  confequence 

sot  iQT  tAC  ^^ITljI  % 

officer,  or  any  of  tempeftuous  weather,  which  continued  until  the  5th 
Jh^gr^'oT  of  the  fame  month,  and  occafioned  great  damage  to  her 
§lr*S&  null  and  rigging.  In  the  afternoon  of  that  day  (he  was 
them  without     boarded  and  taken  pofleffion  of  by  the  French  frigate  La 


whVciiimM*  Clorinde,  the  commander  of  which  took  out  the  mailer 
[•oKoihl^who  aQd  crew,  and  ordered  the  veflel  to  be  fcuttled,  On 
n'^'irfuft^Tw  tnc  I2tn  °^  December  (he  was  difcovered  in  a  derelict 
ampparemifnot  (late  by  the  poft-office  packet  Eliza,  in  latitude  4  a0 

»n  actual  necef-  _  *      .      *         .  •  . 

cty  fortheir  3c/  N.  and  1 r  20  W.  and  was  at  firfl  fuppofed  to  be 
a  (hip  of  war  ;  but,  upon  difcovery  of  her  real  cha- 
racter, the  commander  of  the  packet  and  ten  of  his 
men  went  on  board,  and  found  that  (he  was  left  with- 
out a  crew,  and  had  fudained  confiderable  damage. 
As  there  was  no  compafs  on  board,  the  boat  was  fent 
back  to  fetch  one  from  the  packet  ;  and  having  re- 
turned therewith,  at  5  P.  M.,  the  (hip  made  fail  towards 
Falmouth,  in  company  with  the  Eliza,  the  commander 
of  that  veflel  remaining  with  his  men  on  board  the 
Blenden»HalL  Strong  gales  and  (lormy  weather  com- 
ing on,  they  loft  fight  of  the  packet,  and  fearch  was 
then  made  for  a  chart  and  log-glais,  but  to  no  purpofe. 
They  continued,  however,  to  (leer  the  (ame  courfe  E. 
by  N.  the  weather  being  dill  tempeltuous  till  the  14th 
of  December,  when  it  became  calm,  and  about  noon  on 
the  following  day,  the  (hip  was  found  to  be  in  latitude 
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47°  34'  N.  On  the  16th,  they  perceived  a  (hip  and 
a  brig  on  the  lee  bow,  and  having  hoifted  colours, 
union  downwards,  in  the  mizen  rigging,  as  a  fignal  of 
diftrefs,  they  hove-to  for  the  purpofe  of  fpeaking,  and 
then  requefted  to  be  accommodated  with  a  chart,  a  log- 
glafs,  and  a  watch.  A  lieutenant  from  the  brig,  which 
proved  to  be  the  Challenger ,  came  on  board,  to  whom 
the  mafter  gave  an  account  of  his  wants.  The  lieu* 
tenant  replied,  that  he  had  better  write  a  note  to  the 
captain  of  the  Challenger  for  the  articles  he  flood  in 
need  of,  which  the  mailer  immediately  complied  with, 
and  made  an  offer  to  pay  for  the  fame  by  an  order 
upon  Mr.  SJade  of  Plymouth.  The  lieutenant  then 
went  to  the  Challenger,  and  reported  to  his  com- 
mander, that  the  officer  in  pofleffion  of  the  Blenden- 
Hall  had  no  commiffion,  and  that  both  he  and  his  crew 
were  probably  Americans.  He  then  returned  to  the 
Blenden-Hall,  and  demanded  to  fee  the  commiffion  ; 
but  this  having  been  left  on  board  the  packet,  could 
not  be  produced.  The  officer,  however,  exhibited 
the  uniform-buttons,  which  he  wore,  as  the  commander 
of  a  poft-office  packet,  and  gave  every  explanation  in 
his  power.  A  mailer's  mate  and  nine  men  from  the 
Challenger  were  then  fent  on  board,  to  conduct  theveflel 
into  Plymouth ,  where  (he  arrived  on  the  1 8th  of  De- 
cember. The  (hip  and  cargo  were  valued  at  about 
j£*7  2,000,  and  the  queftion  was,  whether  the  poft- 
office  packet  the  Eliza  was  to  be  confederal  the  fole 
falvor,  or  jointly  with  H.  M.  brig  the  Challenger. 
There  was  alfo  a  farther  queftion  as  to  the  amount  of 
falvage. 

Judgment. 

Sir  IV.  Scott.  —This  is  a  queftion  concerning  the 
right  to  falvage  for  the  prefervation  of  a  (hip  and  cargo 

of 
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of  very  confiderable  value,  found  derelift  at  fea>  the 
(hip  itfelf  being  the  property  of  Britijh  merchants,  and 
the  cargo  confifling  of  (lores  belonging  to  His  Majefty's 
Government.    The  vefiTel  was  brought  into  rhe  port 
of  Plymouth  by  a  lieutenant  and  fome  men,  part  of 
the  crew  of  H.  M.  floop  the  Challenger  ;  and  a  claim 
has  been  given  for  the  commander,  officers,  and  crew 
of  that  (hip  as  joint  falvors,  there  being  other  claimants 
already  before  the  Court.    The  fhiphad  been  found  in 
a  Hare  of  derelict  by  others,  in  whofe  pofifeflion  (he 
was  at  the  time  when  the  Challenger  came  up,  and  who 
were  conducting  her  towards  the  Channel,  in  the  chops 
of  which  they  had  arrived  when  the  Challenger  came 
up,  and  difpoflefled  them.  Under  thefe  circumftances, 
it  was  certainly  incumbent  on  the  commander  of  the 
Challenger  to  bring  forward  his  claim  in  proper  form, 
and  to  take  care  that  it  mould  be  properly  fubftan* 
tiated. — His  own  interefl:  called  upon  him  to  (hew,  at 
lealt  by  affidavit  from  himfelf,  what  was  done  under 
his  authority,  and  otherwifeto  fuftain  his  claim  by  due 
proof.    He  had  alfo  to  vindicate  his  conduct  in  dif- 
poITefling  the  original  falvors  ;  becaufe  it  is  mod  un- 
doubtedly the  duty  of  thofe  who  claim  as  falvors,  and 
difpoflefs  others  who  were  a£ting  as  fuch,  to  (hew,  if 
not  an  actual,  at  lcaft  an  apparent,  neceflity  for  their 
intrufion,  and  to  offer  fome  excufe  that  may  fairly 
juftify  their  interference  in  that  with  which  they  had 
otherwife  no  manner  of  bufinefs.    Thofe  who  have 
obtained  pofleflion  of  a  (hip  as  falvors  have  a  legal  in- 
terefl, which  cannot  be  divefted  before  adjudication 
takes  place  in  a  court  poflefled  of  competent  authority; 
and  it  is  not  for  the  King's  officers,  or  any  other  per- 
fons,  on  the  ground  of  fuperior  authority,  to  difpoflefs 
them  without  caufe.    Cafes  may  certainly  exift  in 

which 
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which  the  interference  of  the  King's  officers  may  be 
not  only  juftifiable,  but  even  laudable.  They  may  find 
perfons  in  pofleflion  who  are  unfit,  from  inexperience, 
to  be  trufted  with  valuable  property,  or  who  have  been 
guilty  of  grofs  mifconduft,  which  may  render  their 
removal  proper  and  neceflfary.  But  thefe  neceflities 
null  be  made  apparent  to  the  Court ;  and  perfons  tak* 
ing  pofleflion,  and  bringing  in  a  (hip  under  fuch  cir- 
cumftances,  muft  underftand  that  it  is  their  duty,  in 
the  firft  place,  to  juftify  themfelves  for  the  fteps  they 
have  taken.  It  is  rather  extraordinary,  therefore,  that 
no  evidence  of  this  kind  was  obtained  from  the  officer 
who  commanded  the  Challenger,  during  his  (lay  in 
this  country,  and  it  is  (till  more  extraordinary  that  the 
Court  (hoqld  now  be  aiked  to  put  off*  the  caufe  till 
fuch  evidence  can  be  procured  from  him  in  America  > 
whither  he  is  fmce  gone.  Application  is  now  made  for 
leave  to  do  that  which  ought  to  have  been  done  in 
limine.  It  was  the  duty  of  that  officer  not  only  to  have 
fupported  his  claim,  but  to  juftify  his  own  conduct  in 
difpoffefling  the  orignal  falvors.  He  was  in  port,  and 
had  an  opportunity  of  doing  it ;  but  he  has  not  thought 
proper  to  avail  himfelf  of  it.  I  cannot  put  off  this 
caufe  any  longer,  to  allow  him  a  dill  farther  opportu- 
nity ;  neither  can  I  aflfent  to  the  dodrine  which  has 
been  laid  down  by  the  counfel,  that  the  owners  have 
nothing  to  do  with  this  queftion.  The  Court  is  afked 
to  give  a  larger  fum,  on  account  of  the  greater  num- 
ber of  jalvprs  j  the  owners,  therefore,  are  materially 
interefted  in  refifting  the  additional  claim  which 
has  been  fet  up.  The  merchants  ought  not  to  be 
charged  with  a  higher  rate  of  falvage,  on  account  of 
the  unneceflary  interference  of  the  fecond  lalvors. 
The  original  lalvors  arc  likewife  interefted  in  refifting 
vol.  i.  s  £  this 
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this  claim,  for  it  mud  operate  as  a  difcouragement  to  faL 
vors  to  be  liable  to  be  turned  adrift  and  baffled  by  <m  op- 
pofition  of  this  kind.  I  have  nohefitation,  therefore,  in 
confirming  the  doctrine  I  have  over  and  over  again  laid 
down,  that  perfons  difpofiefling  original  falvors  without 
reafonable  caufe  (hall  receive  no  benefit  from  the  fer- 
vices  they  may  afterwards  perform,  but  the  whole 
reward  (hall  go  to  thofe  who  have  been  wrongfully 
difpoflcfled.    Thofe  who  are  wrong-doers  (hall  take 
so  advantage  from  their  own  wrong.   The  exertions 
they  may  ufe  in  bringing  in  the  (hip  (hall  enure  not  to 
their  own  profit,  but  to  the  profit  of  thofe  who  would 
othcrwife  have  performed  the  fervice.   Under  thefe 
principles  the  Court  is  to  confider  whether  any  fuch 
nece(fity  is  (hewn, — I  do  not  fay  any  abfolute  neceflity, 
but  fuch  as,  under  all  the  circum (lances,  and  the  im- 
preffion  they  were  calculated  to  make,  would  juflify 
the  interference  on  the  part  of  the  Challenger. 

This  (hip  was  found  derelict  by  a  pott-office  packet, 
and  was  taken  pofTeflion  of  by  the  mailer  and  ten  of 
his  men.    The  men  compofing  the  crew  of  this 
defcription  of  veffel,  it  is  well  known,  are  ufually  very 
expert  feamen  j  it  is  therefore  to  be  prefumed  that  they 
were  as  competent  as  any  perfons  could  be  to  navigate 
thb  or  any  other  ve(Tel.    They  cleared  the  (hip  of 
water,  and  fet  it  to  rights  in  other  refpects,  and  con- 
ducted her  in  fafety  for  a  confide  nib  le  diftance,  (leer* 
ing  a  direct  courfe  for  a  Britijb  port,  towards  which 
they  had  very  far  advanced.    The  weather  was  ex- 
tremely moderate;  but  it  appears  that,  from  the  hurry 
in  which  they  quitted  their  own  (hip,  they  had  not 
provided  themfelves  with  two  or  three  necefiary  im- 
plements— a  log-glafs,  a  watch,  and  a  chart  of  the 
Channel,  and  that  no  fuch  articles  were  to  found 
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on  board  the  derelict,  (hip.    Of  thefe  things  they  were  Th« 
in  want,  and  upon  that  account,  and  that  only,  a  fig-  b"nd*^ 

nal  of  diftrefs  was  hoifted .  When  the  boat  from  the  1— 

King's  (hip  was  fent,  in  confequence  of  the  fignal  of 
diftrefs,  what  was  the  reprefentation  made  ?  Not  that 
they  were  in  diftrefs,  but  merely  that  they  were  in  want 
of  the  articles  which  I  have  juft  enumerated,  and  that 
they  were  willing  to  pay  for  them  by  an  order  upon 
Plymouth  ;  and  I  muft  fay  that,  I  think,  the  accommo- 
dation they  requefted  was  reafonable,  and  ought  to  have 
been  granted.  It  would  not  have  been  a  very  extra- 
vagant or  heroic  a&  of  duty  on  the  part  of  the  King's 
(hip,  to  have  afforded  this  accommodation,  and  to 
have  complied  with  the  demand  which  was  made, 
efpecially  as  there  was  public  property  on  board.  It 
appears  that  they  had  (leered  a  right  courfe  even  with- 
out the  afliftance  to  be  derived  from  inftruments  of 
this  defcription,  and  had  actually  taken  an  obfervation 
on  the  day  before.  A  paper,  containing  a  lift  of  the 
articles  required,  was  given  to  the  Lieutenant  of  the 
Challenger  on  his  coming  on  board,  but  not  a  hint 
was  given  of  any  other  want. — Nothing  to  make  it 
neceftary  to  put  a  (ingle  man  on  board.  The  Lieu- 
tenant, on  his  return  to  his  own  (hip,  reported  that 
Mr.  Stevens,  the  mafter  of  the  packet,  had  not  any  com- 
miflion  ;  but  I  do  not  perceive  on  what  authority  he 
made  this  report.  He  was  fent  back  to  afcertain  whether 
Mr.  Stevens  had  a  commiffion  or  not.  Then  how 
could  he  have  taken  upon  himfelf  to  report,  in  the  firft 
place,  that  he  had  not  any  ?  Suppofe  Mr.  Stevens  had 
no  papers  on  board  this  (hip  to  (hew  that  he  was  com* 
mander  of  the  packet,  no  great  fufpicion  could  have 
arifen  from  that  circumftance  ;  for  he  would  naturally 

i  it  a  leavt 
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The      leave  all  his  papers  onboard  his  packet.   The  Lieu- 
mAll,      tenant  reported  that  he  thought  it  probable  that  Cap- 
■  tain  Stevens  and  his  men  were  Americans,  and  upon  this 

^Si**'    *ne  *^  °^ difpoflefling  them  has  been  attempted  to  be 
ju  (lined.    Could  an  idea  be  reafonably  entertained  that 
thefe  men  were  Americans  ?  No  cafe  has  prefented  it* 
felf  to  the  notice  of  this  Court,  of  Americans  pretend* 
ing  to  belong  to  a  King's  packet.    Would  they  have 
been  hanging  out  fignals  of  diftrefs  to  a  Britijb  fhip  of 
war,  if  they  had  really  been  Americans  ?  Would  they, 
if  Americans ,  have  (leered  forthecoaft  of  England,  as 
thefe  men  were  doing  ?  Would  Americans  have  offered 
payment  by  means  of  an  agent  at  Plymouth,  mention- 
ing his  name  and  other  particulars  ?  There  was  alfo 
the  drefs  of  the  commander  of  the  packet,  with  the 
uniform-button,   and  other  infignia,  by  which  the 
commanders  of  Britijb  packets  are  diftinguiflied, 
which  were  (hewn  to  the  Lieutenant.   Thefe  circum- 
iiances,  I  think,  ought  not  have  left  a  reafonabk  doubt 
as  to  the  national  character  of  thefe  perfons.  There 
were  eleven  men  on  board,  of  whofe  ikill  there  could 
be  no  doubt.  It  is  well  known  that  the  moll  expert  fea- 
men  are*employed  on  board  the  King's  packets ;  there 
could  not  therefore  be  a  necelfity  for  farther  affiftance 
of  men.— And  if  no  neceffity  be  (hewn,  then  it  is  a 
difpofieflion  not  warranted  by  law,  and  the  parties  are 
not  entitled  to  any  reward  for  the  fervices  they  may 
have  performed.    The  ad  of  the  King's  fhip  does  not 
appear  to  have  been  produced  by  a  neceffity  which 
would  juftify  her  interference,  and  therefore  (he  has 
no  claim  to  ihare  as  joint  captor. 

The  claim  of  fome  paflengers  on  board  the  Eliza 
,  to  (hare  as  falvors  was  alfo  rejected. 

Counfel 
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Counfel  were  then  heard  on  the  merits  of  the  cafe '  „  ^ 
as  to  the  falvage-fervice  rendered  by  the  packet  and 
her  crew,  the  firft  faivors. 
Judgment  refumed. 

This  very  valuable  property  has  been  preferved  and 
reftored  to  the  owners,— the  (hip  to  aBritiJh  mer- 
chant,— and  the  cargo  to  His  Majefty's  Government  5 
and  the  queftion  is,  whatcompenfation  is  due  to  the  per- 
form by  whom  the  property  has  been  faved.  It  is  un« 
neceflary  for  me  to  ftate  the  principles  upon  which  the 
Court  is  in  the  habit  of  deciding  queftions  of  this  kind. 
Cafes  of  falvage  are  frequently  various  and  complex 
in  their  circumftances,  and  the  Court  is  obliged  to  find 
its  way  as  well  as  it  can  upon  confideralion  of  the  fa&s 
of  each  particular  cafe  ;  it  is  certainly  fatisfa&ory  to 
die  mind  of  the  Court  when  parties  ftate  what  they 
themfelves  are  willing  to  give ;  when  they  make  their 
own  eftimate,  not  to  limit  the  difcretion  of  the  Court^ 
but  to  dired  its  judgment  according  to  the  benefit  the 
parties  fuppofe  themfelves  to  have  received.  In  fixing 
a  proportion  of  the  value,  the  Court  is  in  the  habit  of  , 
giving  a  fmaller  proportion  where  the  property  is  large 
and  a  higher  proportion  where  the  value  is  fmall ;  and 
for  this  obvious  reafon,  that  in  property  of  fmall  value, 
a  fmall  proportion  would  not  hold  out  a  fufficient  en- 
couragement ;  whereas  ip  cafes  of  confiderable  value, 
a  fmaller  proportion  would  afford  no  inadequate  com- 
penfation.  In  cafes  of  derelict,  the  Court  not  unfre* 
quently  gives  one-half  of  the  property  faved  ;  and  this, 
perhaps  was  done  in  all  cafes  of  the  fame  kind  accord* 
ing  to  the  old  law. 

It  is  not  to  be  denied  that  very  confiderable  fervicq 
has  been  performed  in  the  prefervation  of  this  (hip 
and  cargo  j  for,  without  lookingto  the  minute  though 
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Bl^ds*     ingenious  obfervations  made  by  the  counfel  upon  the 
■am..      evidence,  it  muft  be  admitted,  generally,  that  the  (hip 


and  cargo  were  left  in  a  fituation  of  great  peril,  having 
Ux*  '    been  abandoned  by  the  enemy  in  a  tempeftuous  fea- 
fon  of  the  year  m  the  Bay  of  Bi/cay,  where  fhe  had 
encountered  a  great  deal  of  bad  weather. — That  all  the 
crew  were  taken  out,  and  the  veflel  ordered  to  be  fcut- 
tled,  which,  in  the  opinion  of  the  mafter,  was  actually 
done.    She  was  thus  left  fubjeft  to  be  again  captured 
by  the  enemy,  or  to  be  driven  about  at  the  mercy  of 
the  winds  and  waves.    Is  it  to  be  faid  that  this  is  not  a 
fituation  of  extreme  peril  ?  Certainly  not.    Upon  the 
firft  difcovery  of  this  (hip,  (he  appeared  to  thole  on  I 
board  the  packet  to  be  a  veflel  of  war :  preparations 
for  attion  were  made  in  cafe  (he  mould  prove  to  bean 
enemy's  veflel  of  that  defcription,  and  the  parties  were 
ready  to  encounter  the  danger  of  an  engagement.  She 
was  then  boarded  and  taken  poflefllon  of ;  and  every 
thing  was  done  that  was  neceflary  for  the  prefervarion 
of  the  (hip  and  cargo.   Though  deftitute  of  the  proper 
inftruments,  the  fhip  was  conducted  towards  thecoaft 
of  England,  and  was  afterwards  brought  into  port  in 
fafety.   Thefe  circumftances  afford  a  cafe  of  very  con- 
(iderable  merit  on  the  part  of  the  original  falvors ;  for 
I  muft  attribute  to  them  the  fervices  performed  by  the 
others.  The  fituation  of  the  falvors  too  was  not  wholly 
deftitute  of  danger,  though  I  do  not  fay  it  was  of  a 
very  formidable  kind.    The  condition  of  the  (hip,  the 
want  of  proper  inftruments,  and  the  danger  of  capture 
by  the  enemy,  to  whom  no  refiftance  could  by  poifi- 
bility  have  been  made,  are  all  circumftances  not  un- 
worthy of  attention.   The  (hip  and  cargo  have  been 
brought  in  and  reftored,  and  I  muft  fuppofe  that  both 
the  Government  and  the  Britijb  owner  would  be  in* 
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clined  to  give  a  liberal  remuneration  to  thofe  who  have  Bt™£K 
been  the  means  of  preferving  their  property.  The  value  ualu 


of  the  fhip  and  cargo  appears  to  be  fomewhere  about 
^72,000.  Unaflifted  in  my  judgment  by  any  offer  M7Ln 
on  the  one  fide,  or  demand  on  the  other,  I  think  I 
lhall  not  be  guilty  of  injuftice  to  any  of  the  parties  by 
giving  a  tenth  to  the  falvors,  which  I  accordingly 
decree  to  be  paid :  and  to  prevent  any  minute  and 
troublefome  enquiries  into  the  value  of  the  property,  1 
(hall  eftimate  the  (hare  of  the  falvors  at  the,  fum  of 
^7,000.  The  expences  of  the  lalvors  muft  alfo  be 
paid. 


ARTHUR,  RATHBONE.  June  aift,  1S1* 

^HIS  was  the  cafe  of  an  American  (hip  and  cargo,  The  blockade 

captured  in  the  Eems,  on  the  26th  December  1809,      *  t£k 
by  His  Majefty's  gun  brig  Blazer,  for  a  breach  of  the  *^2^£* 
blockade  of  that  river  impofed  by  the  order  in  council  intended  »  be 
of  the  26th  of  April  1809.  Proceedings  were  inftituted  ^^h^odecc" 
on  behalf  of  the  Blazer  on  the  29th  of  January  1810 ;  JJlSS  by 


and  on  the  16th  of  February  in  the  fame  year  a  pro&or  {Jjjjjjfp1 
exhibited  for  the  commander  of  His  Majefty's  fchooner  round  the  mouth 
Paz,  and  alleged  him  to  be  a  joint-captor.    On  the 
33d  of  February  the  Court  condemned  the  veflel  [J^db^dljji 
and  cargo  generally,  referving  the  queftion  by  whom  ftip. 
taken,  and  this  fentence  was  afterwards  affirmed  by 
the  Lords  Commiffioners  of  Appeal.    On  the  iftof 
Auguft  181 1,  the  intereft  of  the  Paz  was  denied,  and 
the  cafe  now  came  before  the  Court  upon  the  queftion 
whether  that  fhip  was  entitled  to  ihare  in  the  prize  as 
a  joint-captor. 

£  £  4  Fet 
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^       For  the  claim,  the  Advocate  of  the  Admiralty  A&d 
Lufh'mgion.— The  claim  of  the  Paz  to  mare  m  tte  pri»£ 
is  founded  upon  two  grounds ;  nrft,  upon  that  of 
being  engaged  in  a  commnn  enterprise — the  blockade 
of  the  river  Eems ;  and,  fecondly,  upon  the  ground 
of  being  in  fight  at  the  time  of  capture.    In  the  art- 
fwers  of  the  commander  of  the  Blazer,  it  is  admitted 
that,  from  the  month  of  July  1809,  ne  B*d  received 
Orders  from  Lord  George  Stuart,  the  fenior  officer  at 
Heligoland  j  and  it  appears  by  the  depofitions  of  the 
witnefles,  that,  on  the  2 lit  of  December,  an  order  was 
given  by  the  fame  officer  to  the  commander  of  the  Paz 
to  proceed  to  the  Eems,  and  to  take  effectual  meafures 
for  blockading  that  river.    The  Blazer  was  already 
engaged  in  maintaining  this  blockade.    The  two  veflela 
were,  therefore,  employed  as  affociates  in  the  fame  fer- 
vice  under  the  orders  of  the  fame  commanding  officer; 
for  though  the  order  given  by  Lord  George  Stuart 
does  not  in  terms  direct  the  Paz  toaflbciate  kfetf  with 
the  Blazer,  yet  in  fubftance  it  does;  for  h  directs 
that  ftiip  to  take  a  part  in  the  fame  fervice  in  which  the 
other  was  already  engaged.    To  conftitute  an  affocia- 
tion  between  two  fhips,  nothing  more  is  neceflary  than 
that  they  mould  act  together  for  the  lame  purpofe, 
under  the  orders  of  the  fame  fuperior  authority,  and 
fuch  was  the  cafe  ki  the  prefent  inftaftce.    The  capture 
alfo  appears  to  have  grown  out  of  the  common  pur- 
pofe for  which  they  were  affockted ;  for  the  ihip  was 
fcized  for  an  alleged  breach  of  the  blockade  of  the 
Eems,  and  has  fince  been  condemned  for  that  ofience. 
See  the  cafe  of  the  Forfigbeid,  Wtllefden,  (Edw.  124.) 
and  of  the  Nordfiem,  (Lords,  i8tn  July  1&09.) 

With  refped  to  the  fad  of  fight  at  the  time  of  cap* 
ture,  t)iat>  as  well  as  previous  chafing  is  fpoken  to  by 
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Arthur. 


capture  cannot  generally  be  fupported  by  the  teftimony 
df  releafing  witnefles  only,  yet,  under  the  peculiar  cir-  JuM  aift> 
cum  fiances  of  this  cafe,  the  intereft  of  the  Paz  not  l81* 
having  been  denied  till  long  after  the  crew  of  the  prize 
had  left  this  country,  fuch  teftimony  ought,  from  the 
impoflibility  of  now  procuring  other  evidence,  to  be 
admitted  as  fufEcient.  The  commander  of  the  Paz 
was  left  to  (hare  all  the  refponfibility  arifing  from  the 
aflertion  of  his  right  as  joint-captor,  throughout  the  pro- 
ceedings in  this  Court  and  the  Court  of  Appeal,  with* 
eut  the  lead  fufpicion  that  his  intereft  would  be  even- 
tually denied ;  and  it  would  be  a  harm  meafure  to 
turn  round  upon  him  at  this  late  period,  and  require  the 
production  of  witneures  who  have  long  fince  returned 
to  America. 

For  the  aclual  captor,  the  King's  Advocate  and  Bur* 
naby  argued  to  the  effect  of  the  observations  contained 
in  the  judgment  of  the  Court. 

Judgment. 

Sir  W.  Scott. — This  is  a  claim  made  by  one  of  His  Ma- 
jefty'slhips  to  fliare  as  joint-captor  in  a  prize  taken  in  the 
river  Eenu  by  another  fhip  belonging  to  His  Majefty,  for 
a  breach  of  the  blockade  impofed  by  the  order  in  council 
of  the  26th  of  April  1809.  This  order  was,  amongft 
others,  iflued  in  the  way  of  retaliation  for  the  meafures 
which  had  been  previoufly  adopted  by  the  French  Go- 
vernment againft  the  commerce  of  this  country.  The 
blockade  impofed  by  it  is  applicable  to  a  very  great 
extent  of  coaft,  and  was  never  intended  to  be  main- 
tained according  to  the  ufual  and  regular  mode  of  en- 
forcing blockades,  by  ftationing  a  number  of  (hips,  and 
forming  as  it  were  an  arch  of  circumvallation  round 
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Aktho*     tne  mou*h  °f  tne  prohibited  port.   There,  if  the  arch 

  fails  in  any  one  part,  the  blockade  itfelf  fails  altogether ; 

but  this  fpecies  of  blockade,  which  has  arifen  out  of 
the  violent  and  unjuft  condud  of  the  enemy,  was  main- 
tained by  a  {hip  Rationed  any  where  in  the  neighbour- 
hood  of  the  coaft,  or,  as  in  this  cafe,  in  the  river  itfelf, 
obferving  and  preventing  every  veflel  that  might  en- 
deavour to  effed  a  paflage  up  or  down  the  river. 
Though  the  principle  of  affociation  had  not  been  of  late 
favoured  either  here  or  in  the  Court  of  Appeal,  the 
Court  certainly  held,  in  the  cafe  which  has  been  men- 
tioned (Forfigkeid)>  that  where  (hips  are  a&ing  toge- 
ther for  the  maintenance  of  the  fame  blockade,  there 
is,  in  the  nature  of  fuch  an  affociation,  an  identity  of 
fervice  that  forms  a  juft  foundation  for  joint-intereft  in 
prizes  taken  for  the  violation  of  the  blockade  ;  be- 
caufe  it  could  not  be  fupported  without  unity  of  opera- 
tion. The  connexion  between  fliips  fo  employed  is  of 
fo  intimate  a  nature,  that  they  may  be  confidered  as 
forming  links  of  the  fame  chain.  But  the  fame  con- 
fideration  is  not  applicable  to  this  fpecies  of  blockade, 
which,  as  I  have  obferved,  was  fometimes  maintained 
by  a  fingle  (hip.  There  no  fuch  circumvallation  is  ne- 
ceffary ;  and  although  a  number  of  different  (hips  may 
be  engaged  in  maintaining  the  blockade,  yet  they  are 
not  fo  connected  and  continued  as  to  form  one  mafs  of 
obftru&ion  to  the  communication  which  may  be  at- 
tempted to  be  carried  on  with  the  prohibited  port.  It 
does  not  appear  what  were  the  orders  given  by  the 
commanding  officer  to  the  adual  captor ;  but  I  fuppofe 
they  were  the  fame  as  thofe  given  to  the  (hip  claiming 
to  be  a  joint-captor—**  to  maintain  the  blockade  of 
"  the  Eems9  and  to  protect  the  trade  to  and  from  Heli. 

"  goland." 
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"  goland."    No  mention  is  made  of  any  other  veflel  The 

in  thefe  orders ;  but  the  officer  is  left  to  maintain  the  

blockade  according  to  his  own  (kill  and  judgment.    It  J«ne%i&, 
appears  that  this  American  (hip  had  come  into  the  river,  l814' 
and  was  taken  pofleflion  of  by  the  Blazer  there  fta- 
tioned ;  and  it  does  fo  happen  that  another  veflel,  the. 
aflerted  joint- captor,  had  received  from  Lord  George 
Stuart,  the  commander  in  chief  on  that  ftation,  an  order 
to  this  effect :  "  'Tis  my  directions  you  proceed  im- 
*-c  mediately,  in  His  Majefty's  fchooner,  under  your 
"  command,  to  the  river  Eems,  and  take  the  moft 
"  effectual  means  your  judgment  may  point  out  to  you 
"  for  blockading  the  faid  river,  and  affording  pro- 
"  tection  to  the  trade  to  and  from  Heligoland ;  at  which 
"  fervice  you  will  remain  till  you  are  relieved  by  His 
*'  Majefty's  gun  brig  Exertion,   or  receive  further 
<c  orders  from  me."    Not  a  word  is  here  faid  of 
any  other  veflel  employed  upon  the  fame  fervice; 
no  mention  is  made  of  any  connexion  with  the  Blazer •, 
the  actual  captor ;  nothing  in  the  nature  of  an  aflb- 
ciated  fervice  is  adverted  to ;  but  Lieutenant  Pr'mg  is 
to  maintain  the  blockade  according  to  his  own  discre- 
tion, and  without  reference  to  the  directions  of  any 
fenior  officer. 

If  the  order  iflued  by  Lord  George  Stuart  does 
not  conftitute  a  privity  of  fervice,  much  lefs  do  the 
acts  done  in  obedience  to  it  eflablifh  any  aflbcia- 
tion  between  the  two  mips.  The  prize  had  en- 
tered the  river  before  the  aflerted  joint-captor  had 
come  upon  the  ftation :  The  breach  of  blockade  had 
been  committed  before  the  arrival  of  the  Paz,  con- 
sequently there  could  be  no  breach  of  any  blockade 
which  that  veflel  maintained  or  affifted  in  main- 
taining. 

It 
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^         It  is  pleaded  that  the  Paz  was  in  fight  at  the  time  of 
ltryrl'    capture,  but  there  are  none  bat  reletting  wttnefles 
^  s:t~  who  fpeak  to  this  fad ;  and  it  is  an  eftablilhed  rule  of 
this  Court,  that  fight  cannot  be  fufficiently  proved  by 
releafing  witneffes  only.   The  witneffes  who  were  ex- 
amined in  preparatory,  directly  negative  the  fadfc  of 
fight.   They  fay  that  there  were  fome  merchant  vef- 
fels,  but  no  fhip  of  war,  in  fight  at  the  time  of  capture. 
The  cafe  then  (lands  upon  the  evidence  of  the  releas- 
ing witneffes  only  ;  and  I  am  under  the  neceffity  of 
holding  that  to  be  infufficient.    With  refpeft  to  fight, 
then,  there  is  a  failure  of  proof,  as  well  as  upon  the 
other  ground,  that  of  aflbciation.   There  was  no  pri- 
vity between  the  two  veflels,  no  fyflematic  conjunct 
mode  of  a&ing,  as  in  the  cafe  of  the  Forftgbcid.    I  am 
of  opinion  that  there  is  a  total  failure  of  proof,  both 
as  to  fight  and  aflbciation,  and  I  therefore  pronounce 
againft  the  claim. 
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GALEN.  Rogers.  Jufyt^, 

1814. 

Judgment. 

W.  Scott.— This  is  a  cafe  in  which  a  reference 

A  convoying 

has  been  made  by  the  Privy  Council  to  the  judg- 
inent  of  this  Court,  to  decide  as  in  a  matter  of  prize, 

*       -     His  Mijefty  s 

though  ftrittly  fpeaking  it  is  not  fo  to  be  confidered,  ship*,  provided 
the  captors  not  being  entitled  to  any  benefit  in  their  beVKd^t"- 
own  right,  but  deriving  their  title  altogether  from  the  ™  ^SjjJ^ 
bounty  of  the  Crown.    The  allegation  ftates,  "  That  yoy  ; 

'  is  no  more  ob- 

**  on  the  nth  of  Auguft  18*2,  His  Majefty's  imps  jetton  in  the 
c<  Creffy,  &c.  &c.  under  the  command  of  Charles  ^i^ioTm* 
"  Dudley  Pater  Efq.  were  about  eight  or  nine  miles  1 
"  to  the  weft  ward  of  Dar'*  Head,  at  the  eaftern  en- 
n  trance  of  the  Great  Belt,  with  a  number  of  mer- 
u  chant  (hips,  which  were  proceeding  under  their 
"  convoy  up  the  Baltic,  the  wind  being  then  at  north- 
weft,  with  light  airs  and  fine  weather ;  and  at  the 
fame  time  His  Majefty's  (hips  Courageux,  &c.  &c. 
"  under  the  command  of  Philip  Wilkinfon  Efquire, 
"  together  with  a  fleet  of  merchant  (hips  under  their 
u  convoy,  bound  to  England,  were  at  anchor  in  the 
"  Great  Belt9  between  the  Trendelin  and  the  ifland  of 
"  Femereny  about  eight  or  nine  miles  to  the  weft  ward 
"  of  the  CreJ/y's  convoy ;  the  faid  convoys  being  then 
"  diftin&ly  in  fight  of  each  other."  Thefe  officers, 
therefore,  were  bound  in  oppofire  directions,  but  had 
duties  of  the  fame  kind  to  perform.  Now  the  firft 
and  great  object  of  the  attention  of  an  officer  appointed 
tp  a  fervice  of  this  kind  is,  the  care  of  his  convoy :  He 
is  not  at  liberty  to  defert  it  for  the  purpofe  of  acquiring 
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•n,e  any  advantage  to  himfelf,  nor  is  he  to  volunteer  any 
c,AtMt-  attack  upon  the  enemy,  if  it  takes  him  away  from  hi3 
j»:y  19th,  .faft  great  duty.  But,  as  far  as  is  confiftent  with  that 
duty,  he  may  purfue  his  own  interefl,  and  may  attack 
and  annoy  the  enemy  in  anyway  that  may  appear  to  him 
to  be  advantageous.  He  may  capture  the  (hips  and 
goods  of  the  enemy,  provided  he  does  not  withdraw  him- 
felf from  the  duty  of  protecting  the  vefTels  placed  under 
his  care,  and  may  take  the  benefit  of  the  prizes  which 
he  may  have  the  good  fortune  'to  make.  There  is  no 
pretence  for  faying  that  a  convoying  (hip  may  not 
legally  and  effectually  make  a  prize,  as  well  as  any 
other  of  His  Majefty's  fhips ;  nor  is  there  more  objec- 
tion in  the  cafe  of  a  .  convoying  (hip  to  conftru&ive 
than  to  actual  capture.  A  convoying  fliip  is  no  more 
difabled  from  rendering  affiftance  to  others,  than  from 
making  an  actual  capture  herfelf.  The  fervice  on 
which  fhe  is  employed  forms  no  difqualifica'ion  in 
either  cafe,  fuppofing  only  that  the  capture  can  be 
effected  without  any  breach  of  the  principal  duty — the 
care  of  the  convoy.  The  allegation  goes  on  to  plead, 
that,  "  about  three  o'clock  in  the  afternoon  of  the 
"  faid  day,  His  Majefty's  (hip  Pyramus,  Charles  Da/b- 
"  wood  Efq.  commander,  arrived  off  Dar's  Head, 
"  from  Hawke  Roads,  and  communicated  to  the  faid 
"  Charles  Dudley  Pater  Efq.  the  order  iffued  by  the 
"  Lords  Commiffioners  of  Admiralty,  for  the  deteu- 
M  tion  of  American  fhips  and  cargoes  not  furnifhed 
"  with  Britijh  licences ;  and  alfo  a  general  order  or 
"  memorandum  from  Admiral  Sir  James  Saumarez, 
"  the  Britijh  commander  in  chief  in  the  Baltic,  to  the 
**  commanders  of  His  Majefty's  mips  and  vefTels,  to 
"  carry  the  faid  order  into  effect."  It  was  the  duty, 
therefore,  of  Captain  Pater  to  intercept  all  American 

6  veffels, 


Digitized  by  Google 


- 


HIGH  COURT  OF  ADMIRALTY.  431 

reffels,  whether  under  convoy  or  not,  provided  he  G™JK# 

could  do  fo  without  negle&ing  the  veflels  placed  under  - 

his  care.    The  allegation  goes  on  to  ftate,  that,  "  in  Jtt^I,*h» 

u  purfuance  thereof,  the  faid  Charles  Dudley  Paler 

"  Efq.,  immediately  brought-to  the  convoy  under  his 

11  charge,  and  proceeded  to  examine  the  papers  of 

**  feveral  American  Ihips  therein  ;  and  rinding  one  of 

c<  faid  (hips,  called  the  Navigator,  not  protected  by 

"  any  licence,  he  took  pofleffion  thereof ;  and,  about 

"  four  o'clock,  the  wind  fluffing  to  the  north-north- 

**  eaft,  and  very  light,  the  whole  of  the  faid  convoy 

**  anchored.0 

The  next  article  begins  by  ftating,  that  Captain 
Pater  "  well  knew  that  there  were,  amongft  the  con- 
««  voy  under  the  orders  of  the  faid  Philip  JFtlkinfon 
"  Efq.  then  at  anchor  in  fight,  a  number  of  American 
"  ihips.'*    And  it  has  been  afked  how  he  could  pof- 
fibly  know  that  Captain  Wilkinfon  had  any  fuch  (hips 
in  his  convoy  ?  It  is  by  no  means  neceflary  that  the 
Court  (hould  enter  upon  an  enquiry  with  refpett  to 
the  manner  in  which  he  might  have  acquired  fuch  in* 
formation.    The  circumftance  in  itfelf  is  not  improba- 
ble ;  and,  as  the  fad  is  averred,  it  mud  for  the  prcfent 
be  taken  as  true.    The  article  goes  on  to  plead,  that 
Captain  Pater,  "  about  four  o'clock  in  the  afternoon 
<c  of  the  faid  day,  caufed  a  telegraphic  preparatory 
"  fignal  to  be  hoifted  on  board  the  Crejfy,  to  the 
u  Courageux,  then  within  fignal-diftance,  in  order  to 
"  attract  her  attention,  and  the  faid  fignal  was  kept 
**  flying  until  after  five  o'clock;  that  fliortly  after  fix, 
<c  the  fame  evening,  a  telegraphic  fignal  was  made  by 
the  faid  (hip  Courageux  to  the  faid  (hip  Crejfy,  en- 
quiring— Have  you  any  news?  which  fignal  was 
repeated  by  His  Majefty's  (hips  Mars,  Ethalion, 

"  Pyramus, 
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*      u  Py  ramus,  Steady,  and  other  fhips  of  both  convoys  ; 

"*     **  and  to  which  the  following  reply  was  immediately 
"  given  by  the  Crejfy :  Orders  to  detain  all  Ameri* 
'*  cans*— have  detained  one,  for  which  all  Jbare  ; 
"  which  reply  being  in  like  manner  repeated  by  the 
"  Pyramus  and  Steady,  and  other  fhips,  an  anfwer  was 
"  received  from  the  Courageux,  that  the  faid  fignal  was 
"  underftood."   I  fee  nothing  improper  in  this,— 
quite  the  contrary.    Captain  Pater  certainly  did  right 
in  communicating  the  intelligence  as  foon  as  poffible, 
that  there  might  be  no  delay  in  effecting  the  capture 
of  the  American  fhips ;  and,  if  the  feizure  was  made 
whilft  he  remained  in  fight,  he  would  undoubtedly  be 
entitled  to  fhare.    The  allegation  further  pleads,  "  that 
"  foon  after  fuch  fignal  was  made,  communicating  the 
"  faid  orders,  the  boats  of  His  Majefty's  fhip  Man 
"  were  hoifted  out,  manned  and  armed,  and  fent  away, 
(<  for  the  purpofe  of  carrying  the  faid  orders  into 
*'  effect,  by  boarding  and  detaining  the  American  fhips 
"  in  the  faid  convoy."   It  mould  feem,  therefore,  ac- 
cording to  the  account  here  given,  that  Captain  JUL 
kin/on  afted,  in  the  firfl  inftance,  exactly  as  Captain 
Pater  had  done ;  that  he  ufed  prompt  endeavours  for 
carrying  the  order  for  the  detention  of  American  fhips 
into  execution.    It  is  pleaded,  that  this  "  might  eafily 
"  have  been  done,  the  weather  being  fine,  and  all  the 
"  faid  convoy  then  at  anchor ;  but,  by  order  from  the 
"  faid  Philip  Wilkinfon  Efq.,  the  boats  were  re-called, 
"  and  hoifted  in ;  and  the  capture  and  detention  of 
"  the  American  fhips  in  the  faid  convoy  was  purpofely 
"  poftponed  until  the  following  day/*  This  pan  of  the 
article,  it  is  argued,  ought  to  be  altogether  rejected 
as  unnecefTary,  and  as  tending  to  produce  unplea- 
fant  irritation.    And  I  think  it  would  be  fufficient  to 
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aver  the  faS  of  poftponement  generally,  without  C™*N 
•ftating  that  it  was  done  purpofety  to  deprive  Captain  , 
Pater  of  his  fhare  in  the  prizes.  It  will,  without  the  /"'j8JJh» 
infertion  of  this  offenfive  charge,  fufficiently  appear  that 
Captain  Wilkinfon  acted  at  firft  as  if  he  meant  to  make 
an  immediate  capture,  and  that  he  had  it  in  his  power 
fo  to  do;  but  that,  for  fome  reafon  or  other,  he 
changed  his  intention,  and  deferred  for  a  time  the  car- 
rying his  purpofe  into  execution.  The  circumftance 
of  Captain  JVilkinfon  having  poflponed  the  capture, 
appears  very  proper  to  be  pleaded  ;  but  I  do  not  think 
it  is  material  to  the  interefts  of  the  other  party  that 
the  reafon  for  this  delay  mould  be  affigned.  If  it  be 
fhewn  that  Captain  Pater  would  have  been  entitled  to 
fhare,  provided  the  feizure  had  been  made  at  the  time 
when  it  might  have  been,  and  when,  according  to  the 
prompt  mode  of  proceeding  ufually  adopted  on  fuch 
occafions,  it  ought  to  have  been  made,  that  will  be 
fufficient  for  the  fuppoft  of  his  intereft.  Captain  Pater, 
it  is  dated  in  the  third  article  of  the  allegation,  of- 
fered  his  afTiftance  in  fecuring  the  American  (hips ; 
but  this,  it  has  been  faid,  is  of  no  confequence,  be- 
caufe  his  affiftance  was  unneceffary. — So  it  is  in  very 
many  cafes  of  joint-capture,  and,  indeed,  in  almoft 
all  cafes  in  which  merchant  veflels  are  taken  by  (hips 
of  war.  The  offer  made  by  Captain  Pater  (hews, 
however,  an  intention  on  his  part  to  afford  afliftance, 
and  a  ftrong  impreflion  upon  his  mind  that  he  had  it 
in  his  power  fo  to  do.  The  next  article  pleads,  "  that, 
"  during  the  fucceeding  night,  both  convoys  conti- 
«*  nued  at  anchor  in  the  fame  fituation."  And,  if  fo, 
they  muft  have  had  in  it  their  power  to  communicate 
with  each  other  by  fignal  or  otherwife,  and  to  afford 
vol.  1.  f  f  mutual 
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mutual  affiftance,  without  deferring  their  refpedive 
convoys.  This  circumftance,  of  remaining  at  anchor 
fo  very  near  to  each  other,  does,  I  think,  take  the 
c^c  cut  of  the  authority  of  the  principles  that  have 
hxn  inverted  to,  and  materially  diftinguiflies  it  from 
thvii  ciies  in  which  (hips  have  been  failing  in  different 
L^xiviis,  wholly  unconfcious,  perhaps,  of  what  has 
been  going  on.  The  article  goes  on  to  plead,  that 
thcT  To  continued  at  anchor  "  until  the  following  morn- 
bg,  about  half  pad  five,  when  the  faid  convoy, 
**  under  the  command  of  the  Courageux,  being  ob- 
4i  krved  getting  under  weigh,  the  faid  Charles  Dudley 
*'  Fjter  Efquire  caufed  the  following  communication 
"  to  be  made,  by  telegraphic  fignals,  from  the  Crejy 
*'  to  the  Courageux — We  have  detained  an  American 
4i  fir  year  convoy — do  you  want  any  ajftjlance  from  us  ? 
*•  To  which  a  reply  was  immediately  received — Send 
^  her.  Which  fignals  were  repeated  by  the  Mars, 
*«  Pyramids,  Helder,  JBeJlete,  and  other  (hips  of  war 
4i  of  both  convoys.  And  the  Py ramus  then  parting 
*»  from  the  Courageux*s  convoy,  to  proceed  towards 
*s  that  of  the  Creffy,  the  faid  Philip  Wilkinfon  Efquire 
**  fent,  by  the  commander  of  the  Pyramus,  a  letter  tg 
•*  Captain  Pater,  flaring  that,  as  he  was  unwilling  to 
"  lofe  fo  fine  a  breeze,  he  was  making  a  run,  without 
"  taking  pofleflion  of  any  Americans,  and  that  the 
"  (luring  in  them  mud  reft  with  the  Privy  Council 
as  it  undoubtedly  mud  do,  for  the  whole  benefit  which 
any  of  the  parties  can  take  does  not  belong  to  them 
in  their  own  right,  but  flows  entirely  from  the  bounty 
of  the  Crown.  In  a  fubfequent  part  of  the  allegation, 
it  is  pleaded,  that  the  convoy,  under  the  protection  of 
the  Courageux,  again  caft  anchor  within  fight  of  the 
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Galen. 


Crejfy  and  the  other  (hips  of  Captain  Pater's  convoy, 
and  that  they  were  in  fight  when  the  captures  were 
adually  effected.  There  can  be  no  doubt,  therefore, 
that,  if  the  facts  (hould  be  proved,  Captain  Pater 
and  his  fleet  would  be  entitled  to  (hare ;  for  there  is 
nothing  in  the  convoying  character  which  would  de- 
prive  him  of  his  right,  more  than  It  would  the  actual 
captor  ;  the  duty  of  attending  to  the  (hips  under  their 
convoy  being  equally  incumbent  on  both.  Captain 
Pater  had  a  knowledge  of  the  exiftence  of  hoftilities, 
which  he  communicated  to  the  other,  and  actually 
made  him  an  offer  of  afli  fiance,  when  the  motion 
towards  capture  was  made,  though  afterwards  de- 
layed on  whatever  ground.  There  was,  alfo  fuppof- 
ing  the  ftatement  here  made  to  be  correct,  light,  both 
at  the  time  when  the  capture  might  firfl  have  been 
made,  and  afterwards,  when  it  actually  was  made. 
I  have  no  doubt,  therefore,  of  admitting  this  allega- 
tion to  proof,  the  alteration  which  has  been  fuggefted 
being  firft  made. 
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LA  CLORINDE,  Le  Garde. 

JuFy  1814. 

1^14.  npHIS  was  a  claim  on  the  part  of  the  Eurotas  to  the 
Head-money  >s         head-money  due  on  account  of  the  capture  of  the 

due  to  the  cap*  '  * 

tuiinf  mip  French  frigate  Clorinde,  exclufively  of  His  Maje fly's 
nnderhasbMm"  frigate  the  Dryad,  which  claimed  as  actual  taker.— 
uSS^S"  The  circumftances  in  favour  of  the  claim  of  the  Euro- 
irverbgnnted  1as  wcre  V^^td  in  an  allegation,  which  was  oppofed 
unicu  the  »aof  on  the  part  of  the  Dryad. 

TSrvtiZ  t  The  allegation  dated  in  fubftance,  that  the  Eurotas 
brought  the  Clorinde  to  action  on  the  evening  of  the 
25th  of  February ;  that  it  continued  nearly  two  hours, 
when  the  Clorinde  had  loft  her  main-maft,  mizen-maft, 
and  fore-top-maft,  and  being  much  wounded  in  her 
hull,  and  having  loft  many  men,  ftood  off  from  the 
Eurotas ;  that  the  Eurotas  likewife  had  loft  all  her 
mads,  and  was  not  able  to  keep  within  gun-mot,  but 
kept  within  fight  all  night ;  that  (he  repaired  herfelf 
by  jury  courfes,  &c.  and  by  noon  the  next  day  was 
ready  for  action,  and  in  chafe  of  the  Clorinde,  and  not 
more  than  fix  or  feven  miles  diftant  at  half  paft  twelve, 
when  two  ftrange  fails  hove  in  fight ;  after  laying  too 
for  fome  time  to  afcertain  what  they  were,  finding  they 
were  Britijb  fhips  of  war,  the  Dryad  and  Achates,  (he 
refumed  her  chace  ;  that  thefe  two  fhips  made  fail  to* 
wards  the  Clorinde,  and  the  Dryad  came  up  with  her  at 
half  paft  twelve,  the  Eurotas  being  diftant  only  four 
miles,  and  came  up  at  twenty  minutes  after  one,  when 
they  found  the  Clorinde  already  in  pofleflion  of  the 
Dryad  and  Achates ;  that  the  Clorinde  was  fo  dif- 
abled  by  her  engagement  wijh  the  Eurotas  that  (he 
was  incapable  of  renewing  the  engagement ;  her  guns 
being  all  difabled,  and  the  (hip  unmanageable,  and  the 
crew  panic  (truck,  and  ikulking  and  refufing  to  fight, 
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notwithstanding  the  threats  and  even  force  employed  Th- 
by  her  officers,  and  determined  not  to  refift  the  Euro*  , 
tas  which  was  nearing  her  next  morning,  and  on  her  J*tyikK 
approach  expected  to  take  pofleflion  without  further 
defence ;  that  no  refiftance  was  made  to  the  Dryad, 
whofe  officers  and  crew  confidered  her  as  prize  to  the 
Eurotas,  which  alone  engaged  her,  and  was  prevented 
from  taking  firft  pofleflion  only  by  the  fuperior  failing 
of the  Dryad. 

The  King's  Advocate  and  Burnaby,  of  counfel  fot 
the  Dryad,  contended  that  this  reprefentation  was  di- 
rectly oppofed  by  that  which  was  given  by  the  French 
witnefles  already  examined,  whofe  difinterefled  tefti- 
mony  was  conclufive  upon  the  facts.    Thefe  witnefles, 
the  Captain  and  two  officers  depofed,  "  that  they  fell 
u  in  with  the  Eurotas  on  the  afternoon  of  the  25th  of 
"  February ;  that  in  the  action  the  Eurotas  having  loft 
u  all  her  mafts,  and  the  Clorinde  her  mizen-maft 
u  and  her  fore-maft  wounded,  they  were  feparated ; 
"  that  between  nine  and  ten  the  next  morning  two 
"  other  (hips  of  war  hove  in  fight,  and  about  one  . 
u  o'clock,  after  a  few  (hots  from  the  Dryad,  the  Clor 
"  rinde  {truck  her  colours  to  her,  as  further  refiftance 
"  would  be  vain."    The  two  {hips  had  therefore  fe- 
parated, each  of  them  in  a  ftate  of  incapacity.    It  was 
not  the  Angle  act  of  the  Clorinde  fleering  oft  from  a 
victorious  enemy  as  here  reprefented.  The  Eurotas  had 
determined,  if  (he  could,  to  renew  the  engagement 
with  effect,  but  whether  that  was  practicable  remained 
uncertain.    They  had  fought  pretty  nearly  aquo  marte, 
and  what  might  have  been  the  refult  of  a  renewed 
conteft  it  is  impoflible  to  fay.    It  is  clear  from  this  al- 
legation itfelf  that  the  French  officers  did  not  confider 
it  as  a  decided  matter,  for  it  is  pleaded  that  they  em- 
ployed perfuafion  and  threats,  and  even  force  to  induce 
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them  to  renew  it,  which  they  would  hardly  have  done 
if  all  refinance  to  the  Euro/as  had  been  defperate. 
When  the  Dryad  came  up,  a  frefh  fliip,  after  a  chace 
of  feveral  hours,  the  refiftance  became  really  hopelefs, 
and  they  ftruck  to  her  after  the  firing  of  a  few  (hots  ; 
but  againil  a  fhip  which  they  had  combated  before  on 
nearly  equal  terms,  and  which  they  mufl  know  to  be  in 
a  (late  of  coofiderable  infirmity,  the  conduct  of  the  Cfo- 
rind*  and  the  iffue  of  the  conflict  might  have  been  dif- 
ferent. (Jlerte,  6  Robin/on  238;  La  Ghire,  Edw.  280.) 

Jenner  and  PbiJIsmorey  for  the  Eurotas,  argued, 
that  the  cafe  prefented  itfclf  to  the  Court  under  cir- 
cum fiances  which  diftinguilhed  it  from  the  cafes 
cited  on  the  other  fide  ;  that  the  Eurotas  alone  was 
actually  engaged  with  the  prize,  and  confequently 
could   alone  be  entitled  to   that  which,  in  mari- 
time courts,  had  always   been  confidered  as  the 
peculiar  and  appropriate  reward  of  actual  combat ; 
that,  if  the  letter  of  the  Prize  Ad  gave  the  head-money 
to  the  actual  taker,  the  fpirit  and  meaning  of  the 
flatute  gave  it  to  thofe  only  who  fullained  the  engage- 
ment.   How,  otherwife,  could  we  underftand  the  ex- 
prcflions  of  its  being  given  for  as  many  of  the  enemy 
♦*  as  were  alive  at  the  beginning  of  the  engagement  ?'* 
It  was  the  ancient  practice  to  give  head-money  to 
thole  only  who  were  engaged.    Before  the  firft  prize 
act,  in  Queen  Anne's  reign,  gun-money,  as  it  was  then 
called,  was  only  given  "  for  fhips  of  war  taken  in 
fight."    In  the  cafes  of  the  Superb,  1710,  Tbouloufe, 
1715,  and  the  Dange,  1761,  head-money  was  pro- 
nounced to  be  due  to  thofe  only  who  were  actually 
engaged  with  the  captured  fhips.    What  was  the  idea 
which  would  go  forth  to  the  navy,  if  the  Court  were 
in  decree  the  bounty  to  the  Dryad  ?    The  failors  con- 
lit  Ic  red  head-money  as  the  peculiar  reward  of  fighting, 
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as  that  which  the  Government  of  the  country  held  out  The 
to  them  as  a  reward  for  the  lofs  of  limbs  and  the  rife  ' 
of  life.    The  Dryad  and  the  Achates  were  certainly  /u^lI*lh| 
entitled  to  (hare  in  the  hull  of  the  prize,  and  any  cargo 
me  might  have  on  board.   The  emoluments  of  the 
vi&ory,  whatever  they  might  be,  were  open  to  them ; 
but  let  the  head-money,  the  trophy  of  it,  be  to  thofe 
only  who  had  fought  and  bled  to  obtain  it* 

Judgment. 

Sir  W.  6V0//.— If  the  Court  were  at  liberty  to  confult 
merely  its  own  inclination,  there  are  circumftances  that 
tnight  difpofe  it  to  decide  this  cafe  in  favour  of  the 
Eurotas ;  for  (he  had  certainly  done  moft,  and  fuffered 
moft  in  this  tranfaction ;  but  the  Court  is  bound  to  follow 
where  the  authority  of  decided  cafes  leads  it,  and 
muft  adhere  to  that  which,  by  a  feries  of  decifions, 
has  become  the  fixed  rule  of  law. 

The  fubjed  of  head-money  has  undergone  fome 
variations.  It  is  true,  as  ftated  by  Dr.  Pbillimore9 
that  originally  it  was  the  reward  of  a&ual  combat  only  : 
In  later  times  the  neceflity  of  actual  combat  has  been 
difpenfed  with,  and  capture  itfelf,  whether  produced 
by  actual  combat  or  not,  has  been  held  a  fuf- 
ficient  foundation  for  the  claim.  But  there  is  no  cafe  in 
which  head-money  has  been  granted,  where  the  aft  of 
capture  has  not  been  confummated.  There  may  have 
been  great  demonflrations  of  valour,  but  if  they  have 
not  ended  in  thea&uai  furrender  of  the  enemy  they  have 
not  that  I  know  of  been  held  fufficient.  In  all  cafes  a 
fuccefsful  confummation  of  the  engagement  is  required  ; 
and  if  it  does  happen  that  other  veflels  come  in  at  a 
later  hour,  all  that  the  Court  can  do,  is  to  confirm 
the  capture  as  one  common  aft,  and,  looking  to  its 
commencement,  its  progrefs,  and  its  final  accom- 
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pliflunent,  to  hold  that  all  parties  arc  entitled.  It  can- 
not  weigh  minutely  the  different  proportions  of  merit : 

Jui$i^th*  ^ney  be»  as  m  tms  mftance>  Signal  and  marked, 
or  they  may  be  fuch  as  no  exa&nefs  of  attention  could 
conveniently  diftinguilh.  It  is  poflible  to  fuppofe  an. 
extreme  cafe  in  which  the  whole  conflict  had  been  fuf- 
tained  by  one  veflel,  and  the  poffeflion  taken  by  another 
which  cafually  came  up.  It  may  feem  hard  in  fuch  a 
cafe  that  one  veflel  mould  run  away  with  any  portion  of 
the  fruits  of  another's  victory.  But  I  fear  that  if  no 
indication  of  furrender  had  been  made,  and  the  victor 
was  in  fuch  a  (late  as  to  be  unable  to  compel  it,  and  to 
take  poffeflion,  a  decifion  could  not  eafily  be  found 
that  would  authorize  the  Court  to  exclude  the  veflel 
thatconfummated  the  capture.  What  was  the  cafe  in 
the  prefent  inftance  ? 

As  to  the  gallantry  difplayed  in  the  firft  engagement, 
and  the  luflre  which  the  Captain  of  the  Eurotas  threw 
around  his  own  character  by  his  conduct  in  it,  there  is 
no  doubt :  but  the  quedion  is,  Whether  the  confum- 
mation  of  the  ad  was  not  interrupted  and  defeated  by 
intervening  events.  It  is  admitted  that  the  Eurotas  had 
all  her  mads  (hot  away  on  the  evening  of  the  25th  ; 
that  the  (hips  fcparated  without  a  furrender  on  either 
fide,  and  that  the  Eurotas  was  fo  crippled  as  to  be  un- 
able to  keep  within  gun-(hot ;  a  decifive  proof  of  her 
being  at  that  time  in  an  unmanageable  (late.  It  is 
pleaded  that  by  noon  the  next  day  (he  was  ready  for 
action,  and  was  coming  up  fall  fo  as  to  be  quite  near  at 
2  o  minutes  pad  one.  But  what  fyad  happened  in  the  inter- 
val ?  It  is  proved  by  the  French  witneffes  that  theDryad 
■  and  another  veflel  of  war  hoye  in  fight  of  the  Clorinde 
between  nine  and  ten,  and  commenced  a  chace  and  came 
up,  and  after  firing  fome  (hot  at  her  took  poffeflion  be- 
tween twelve  and  one ;  the  Eurotcu  being  then  diflant, 

*  xi  according 
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according  to  her  own  ftatement  four  miles.    She  de*    _  ^ 

o  Clohnoc. 

fcribes  herfelf  to  have  been  all  that  morning  in  chafe*  _  


confequently  not  in  pojffeffion ;  the  very  phrafe  of  in  chafe 
admits  the  want  of  pofieflion.    All  that  is  afferted  re- 
fpecting  the  inability  of  the  Clorinde  to  refift  capture 
by  the  Eurotas,  if  (he  had  come  up  in  time,  is  con- 
tradicted in  fome  degree  by  what  is  afferted  in  the 
4  very  fame  plea,  that  the  French  officers  were  employ- 
ing perfuafions  and  threats,  and  even  force,  to  in- 
duce their  men  to  refift  ;  manifeftly  upon  the  opinion 
entertained  by  them  that  the  conteft  which, they  had 
maintained  upon  pretty  equal  terms  the  day  before 
might  have  been  renewed  without  defpair  of  fuccefs. 
But  the  fact  is,  that  whatever  might  have  been  the 
event  if  the  Eurotas  had  come  up,  (he  never  did  come 
up  till  after  the  Dryad  had  compelled  the  furrender  j 
and  this  at  the  diftance  of  many  hours  after  the  cefla- 
tion  of  the  conteft  on  the  evening  before  between  the 
Clorinde  and  the  Eurotas.   The  Dryad  therefore  is  the 
actual  captor,  though  probably  acquiring  that  character 
with  more  facility  in  confequence  of  that  conteft.  As 
actual  captor,  the  Dryad  commences  and  carries  on 
proceedings ;  as  fuch  fhe  is  recognized  by  the  Court  in 
the  judgment  with  the  confent  of  the  Eurotas.    To  fay 
that  that  confent  was  given  under  an  underftanding  that 
her  title  to  head-money  was  ftill  to  be  difputed,  is  unin- 
telligible ;  for  the  character  of  actual  captor  carries  with 
it,  of  courfe,  a  title  to  head-money.  If  that  title  was  in- 
tended to  be  difputed,  the  character  of  actual  captor 
ought  to  have  been  claimed  by  the  Eurotas  herfelf,  al- 
ledging  that  the  act  of  poftedion  by  the  Dryad  was  merely 
formal  and  did  not  legally  amount  to  an  actual  taking. 

Upon  thefe  grounds,  I  reject  this  allegation  claiming 
the  head-money  for  the  Eurotas  exclusively,  but  pro- 
nounce for  her  intereft  in  conjunction  with  that  of  the 

Dryad, 
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ctZ^Ho*    Dry°d>  w  as  much  as  by  her  conflict  immediately  preced- 
ing (he  is  entitled  to  be  confidtred  as  a  joint  taker, 


^i'su*'    ^  *  ^°  n0t  un<^er^an{^ tnat  tne  Dryad  oppofes  it. 


juiyi0th,  L'ELISE,  or  LOUISE. 


it,  i  ± 


- 


'T'HIS  was  a  claim  for  head-money  on  behalf  of  His 
Majefty's  (hip  Diana,  which  had  attacked  a  French 
'  frigate  and  driven  it  on  more  on  the  coaft  of  France ; 
and  attempted  afterwards  to  deftroy  her  by  fire  but 
without  fuccefs.  She  was,  however,  left  in  fo  difabled 
a  ftate  that  the  enemy  were  under  the  neceffity  of 
breaking  her  up. 

The  King's  Advocate  ftatcd  the  circumftances  of 
the  cafe,  and  moved  the  Court  to  decree,  head-money 
to  be  due.  • 

Court. — Neither  the  (hip,  guns,  nor  men,  have 
been  acquired  to  this  country,  or  loft  to  the  enemy. 
Under  fuch  circumftances,  I  am  not  aware  that  the 
Court  has  in  any  cafe  pronounced  head-money  to 
be  due. 

The  King's  Advocate  ftated,  that  the  Court  had 
in  other  cafes  given  head-money  where  a  ftip  of  the 
enemy  had  been  fet  on  fire  and  left. 

Court.— 'There  the  prefumption  muft  have  been  that 
a  complete  deftrudUon  took  place,  Let  the  cafe  ftand 
over  for  further  enquiry. 

On  a  fubfequcnt  day  the  claim  was  rejected.* 

*  The  circumftances  of  the  cafe  were  detailed  in  an  affidavit 
made  by  the  commander  of  the  Brittjb  (hip,  pf  which  the 
following  it  a  copy  : 
Perfonally  appeared,  Thomas  Rowe  Efq.  captain  of  His  Ma* 
efty's  frigate  Diana,  and  folcmnly  made  oath,  and  faid  as  follows : 
That  being  at  fea  on  board  His  faid  Majefty's  frigatr,  and  cruizing 

off 
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FANNY,  Lawton.  Ju/yioth, 

1814. 

npHIS  was  a  queftion  of  falvage  upon  neutral  (Portu-    Ivage  is  due  far 
guefe)  property,  on  board  a  Britijh  armed  fhip,  Lut™7gCcU  ° 
which  had  been  taken  by  an  American  fchooner,  and  ^Jj^* 
was  afterwards  retaken  by  one  of  His  Majefty's  (hips  ^t?*'^ 
of  war.    The  veflel  failed  on  her  outward  voyage 
under  convoy  with  a  cargo  from  Liverpool  to  Rio  de 
Janeiro,  where  the  matter  increafed  his  crew  by  hiring 

thirty 


off  Cape  La  Havre  Qti  the  coaft  of  France,  on  or  about  the  16th 
day  of  November  1810,  the  faid  Appeavant  fell  in  with  the  French 
frigate  Flife,  and  chafed  her  into  La  Hogue,  and  the  next  day  the 
wind  blowing  frefli  with  a  Ice  tide,  the  Diana  was  obliged  to  anchor 
to  prevent  her  falling  further  to  leeward,  and  the  day  following 
tb-j  tide  being  favourable  and  the  wind  more  moderate,  the  Diana 
got  under  weigh  and  worked  up  to  the  enemy's  frigate,  and  en- 
gaged her  for  a  confiderablc  time,  which,  with  the  batteries  on 
more,  returned  the  fire,  by  which  one  roan  on  board  the  Diana 
was  wounded,  and  her  mads,  rigging,  and  hull  much  cut ;  and 
finding  that  (he  was  within  a  reef,  and  the  ebb  tide  making  ftrong, 
was  prevented  renewing  the  action,  but  continued  cruizing  and 
anchoring  occafionally  in  fuch  a  pofition  as  near  to  the  enemy's 
frigate  as  pofiible,  in  order  to  render  impracticable  any  attempt  of 
a ffil lance  or  efcape  by  day,  and  watching  her  with  her  boats  by  night, 
until  the  23d  December,  when  the  faid  French  frigate  in  attempt- 
ing to  get  under  weigh  ran  on  more,  but  the  wind  blowing  very 
hard  he  was  prevented  doing  any  thing  to  annoy  her,  until  the  fol«r 
lowing  day,  when  the  Diana,  was  got  under  weigh,  and  in  com- 
pany with  His  Majefty's  frigate  Cayenne  Hood  in  towards  tlie  faiij 
frigate,  but  finding  that  there  was  not  water  enough  for  the  Diana, 
to  get  within  gun-ihot,  the  Cayenne  drawing  lefs  water,  flood  in  to 
engage  her,  to  prevent  her  being  lightened,  and  in  the  evening  two 
brigs  of  war,  and  three  armed  luggers,  were  obferved  to  anchor 
alongfide  the  frigate  for  the  purpofc  of  taking  out  the  crew  ;  the 
water  being  up  to  her  main  deck,  and  the  tide  ftill  flowing,  it  was 

though; 
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thirty  additional  men,  for  the  purpofe  of  fighting  his 
way  home  without  the  prote&ion  of  convoy,  which  he 
had  obtained  permiflion  to  do  from  the  Britijh  Admiral 
commanding  on  that  ftation.    The  fhip  was  furnifbed 

with 


thought  practicable  to  fet  her  on  fire  at  high  water,  which  fervice 
was  undertaken  by  the  Deponent  in  the  barge,  with  an  eight  oared 
cutter  and  gig,  with  two  caflcs  of  combuftibles,  and  at  8  o'clock 
he  fuccecded  in  getting- on  board  the  frigate,  although  the  brigs  and 
luggers  were  fo  near  her,  that  he  could  hear  the  people  talking  on 
board,  and  as  foon  as  the  fire  was  lit,  opened  a  heavy  (ire  with  the 
batteries  of  round  and  grape-ftiot  :  That  the  faid  frigate  continued 
burning  from  8  o'clock  till  1 2  when  it  came  on  to  blow  very  freflu 
which  obliged  the  Deponent  to  get  under  weigh,  and  the  wind  en* 
creafmg  to  a  gale,  he  was  driven  into  Port/mouth,  but  he  has  fince  as- 
certained that  in  confequence  of  the  damage  the  faid  frigate  fuftained 
from  the  fire,  and  being  driven  on  (hore,  (he  was  obliged  to  be  broke 
up  and  was  therefore  totally  loft  to  the  French  fervice.  And  the 
faid  Appearant  further  made  oath,  that  by  reafon  of  the  enemy  hav- 
ing made  their  efcape  in  confequence  of  the  attack  as  before  men- 
tioned, it  was  not  poflible  to  fecure  any  part  of  the  crew  as  pri- 
foners  of  war  ;  but  (he  being  a  frigate  of  the  largeft  clafs,  and  with 
a  vaft  number  of  men  on  board  her,  he  truly  and  verily  believes  that 
the  number  of  men  actually  alive  and  on  board  the  faid  French 
.  frigate,  Eiife,  at  the  commencement  of  the  aforefaid  engagement 
and  attack  thereupon,  mud,  from  her  evident  force,  fize,  and  appear- 
ance, have  amounted  in  all  to  at  lead  500  men,  and  that  he  is  the 
more  induced  to  entertain  fuch  belief,  opinion,  and  judgment  from 
his  having  fince  underftood  that  three  French  national  frigates  called 
L'  Indefatigable,  La  Minerve,  and  L'Armide,  having  been  cap- 
tured and  carried  into  the  port  of  Plymouth,  the  firft  mounting 
44  guns,  and  manned  with  640  men,  the  fecond  mounting  4a  guns* 
and  manned  with  609  men,  and  the  third  mounting  44  guns,  and 
manned  with  590  men,  to  either  of  which  (hips  of  war,  the  faid 
Appearant  is  truly  and  firmly  convinced  that  the  enemy's  faid  frigate 
Elife,  fo  wrecked  and  deftroyed  by  the  attack  and  continued  ope- 
rations  of  the  aforefaid  Britijh  fquadron  as  herein-before  fet  forth, 
was  at  leaft  fully  and  completely  equal,  if  not  fuperior  to,  in 
every  point  and  circumlUnce  of  fize,  force,  and  naval  equipment. 

To 
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Fannt. 
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with  a  letter  of  marque,  had  fixteen  guns  mounted, 
with  fmall-arms  and  ammunition  in  proportion.  On  her 
return -voyage,  with  a  cargo,  confiding  partly  of  Por-  Ju\£*' 
tuguefe  and  partly  of  Britijh  property,  (he  was  captured 
on  the  17th  of  April  18 14,  by  the  American  fchooner 
General  Armflrong,  but  did  not  furrender  till  after  a 
very  fevere  a&ion,  in  which  the  mate  was  killed,  and 
feveral  of  the  feamen,  and  the  merchant  hi mfelf,  who 
happened  to  be  on  board  was  dangeroufly  wounded. 
The  (hip  and  cargo  were  recaptured  on  the  10th  of 
May  1 8 14,  by  His  Majefty's  fhip  Sceptre,  and,  for 
this  fervice,  a  falvage  was  demanded  upon  the  Por- 
tuguefe,  as  well  as  the  Britijh  property.  The  demand 
for  falvage  was  refifted  on  the  part  of  the  Portuguefe 
owners. 


To  the  Right  Honourable  Sir  William  Scott  Knight,  Lieutenant 
Judge  or  Prefidentof  His  Majefty's  High  Court  of  Admiralty 
of  England, 

The  humble  petition  of  Charles  Bijbop  Elq.  His  Majefty'i 
Procurator  General. 

^heweth, 

That  on  or  about  the  24th  day  of  December  1810,  His  Majefty's 
frigates  Diana  and  Cayenne,  attacked  and  fucceeded  in  fctting  fire 
to,  and  deftroying  a  French  frigate  called  E'Elife,  which  had  been 
chafed  into  La  Hogue  by  His  Majefty's  faid  frigate  Diana  ;  having 
been  fo  deftroyed,  hath  not  therefore  been  proceeded  againft  for 
condemnation  as  lawful  prize,  and  the  evidence  required  by  the 
Honourable  Commifiioners  of  His  Majefty's  Navy  cannot  be  pro- 
duced  to  afcertain  that  me  was  a  vefTel  of  war,  and  the  number  of 
men  belonging  to  her  at  the  time  of  her  being  fet  fire  to  as  aforefaid. 
Your  petitioner  has  therefore  hereunto  annexed  an  original  affidavit 
of  Thomas  Roive  Efq.  late  lieutenant  and  now  commander  of  His 
Majefty's  faid  frigate  Diana  ;  and  prays  that  you  will  be  pleafed  to 
admit  the  fame  as  evidence  and  pronounce  according  thereto.  That 
the  faid  vefTel  VElife  was  a  vefTel  of  war  belonging  to  the  French 
Government,  and  had  alive  and  on  board,  at  the  commencement  of 
the  attack  500  men. 

For 
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Th«  For  the  rccaptors,  the  King's  Advocate  and  Jenner 

Fanwt*  contended  that  falvage  was  due  for  the  recapture  of  all 
July  aotb,  property  that  would  have  been  in  danger  of  condemna- 
,8l4>  tion  in  the  enemy's  courts  of  prize  ;  that  goods  taken 
on  board  an  armed  Brltijh  fhip  would  have  been  in 
danger  of  confifcation,  if  carried  to  America  ;  and, 
confequently,  that  falvage  was  due  for  the  recapture 
that  had  been  effected.  That  merchants  putting  their 
goods  on  board  a  veficl  armed  for  defence,  mud  be 
fuppofed  to  intend  taking  advantage  of  that  defence ; 
that,  by  fo  doing,  they  quitted  the  protection  of  their 
own  neutral  character,  and  relied  upon  that  of  hoflile 
force,  and  muft  take  the  confequences  of  an  unfuc* 
cefsful  engagement :  that  it  was  a  ref) fiance  to  vifita* 
tion  and  fearch,  as  much  as  if  they  had  failed  under 
convoy  :  that  the  American  courts  gave  falvage  upon 
the  recapture  of  neutral  property  on  board  armed  fhips. 
Talbot  v.  the  (hip  Amelia,  Dallas* t  American  Reportsy 
vol.  4.  34.  Acleon,  Edward* s  Rep. 

Adams  and  Stoddart,  centra,  argued  that  if  the 
proof  here  was  fufficient  to  (hew  that  the  property  was 
Portuguefe,  the  fame  proof  would  have  been  fufficient 
in  America.  That  neutral  property  is  not  generally 
liable  to  falvage,  and  that  the  onus  of  making  out  the 
exception  to  the  general  rule  is  on  the  party  fetting  up 
the  claim*  That  the  cafe  cited  was  that  of  a  neutral 
armed  (hip,  which  materially  diflinguifhed  it  from  the 
prefent  cafe. 

Judgment. 

Sir  IV.  Scott. — This  (hip,  having  a  cpmmiflion  for 
War,  but  employed  likewife  for  purpofes  of  commerce, 
failed  under  the  protection  of  a  Britijh  convoy,  from 
Livctftol  to  Rio  de  Janeiro,  and  there  obtained  per- 

miflion 
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mi 01  on  from  the  Admiral  on  the  (tation  to  return  home  th« 
without  convoy.    Thirty  men  were  hired >  and  fome  ' 


additional  guns  were  put  on  board,  for  the  expreJs  «My  «xh, 
purpofe  of  enabling  the  (hip  to  fight  her  way  home  ; 
and  it  was  upon  the  profpeft  of  her  being  competent 
to  defend  herfelf  that  the  Admiral  permitted  her  to  fail 
without  convoy.  The  fact  of  her  being  armed  mud 
have  been  notorious  at  Rio  de  Janeiro,  and  confequently 
within  the  knowledge  of  the  merchants  who  put  their 
goods  on  board.  It  appears,  that  the  fhip  actually 
fuflained  an  engagement,  for  the  witnefs  fays,  that 
"  (he  did  not  furrender  till  after  a  very  fevere  action 
"  of  fifty-five  minutes,  during  which  many  guns  were 
"  fired  on  both  fides,  and  the  fhip  had  her  fecond 
il  mate  killed,  four  men  dangeroufly  wounded,  as 
was  alfo  the  merchant  himfelf,  who  happened  to  be 
on  board,  and  her  (landing,  and  running-rigging 
all  cut  to  pieces ;  fo  that  they  had  no  longer  any 
"  command  of  the  fhip."  Being  fo  taken  by  the 
Americans %  and  afterwards  retaken  by  His  Majefty's  fhip 
Sceptre,  the  queftion  is,  Whether  the  Portuguefe  lader 
is  entitled  to  the  reftitution  of  his  goods  abfolutely,  or 
fubject  to  the  payment  of  a  falvage  to  the  recaptors. 
Now,  upon  principle,  I  cannot  but  think  that  the 
goods  would  have  been  in  very  great  danger  of  con- 
demnation in  an  American  court  of  prize.  Reference 
has  been  made  to  an  aft  of  the  American  congrefs 
relative  to  falvage,  but  I  do  not  think  that  it  can  have 
much  bearing  on  the  prefent  cafe.  The  aft  does  not 
define  the  cafes  to  which  it  is  intended  to  be  applied— 
that  is  left  to  the  Courts  to  determine  at  their  difcre- 
-tion.  I  (hall  therefore  lay  the  American  law  entirely 
out  of  my  confideration,  and  conflder  the  cafe  upon 
the  general  principle.  Is  there  a  high  degree  of  pro- 
bability 
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bability  (for  certainty  is  not  required)  that  this  property 
would  have  been  condemned,  if  it  had  been  carried 

Jl?8i*C*h'    'nt0  211  J^mrican  P°rt  *  ^n  cvery  point  of  view  in  which 
I  can  fee  the  matter,  I  cannot  help  thinking  that  it 
would  have  run  a  very  confiderable  rifque  of  condem- 
nation ;  and  that  the  Portuguefe  merchant  would  have 
no  very  good  ground  of  complaint  if  it  had  actually 
been  condemned.    The  (hip  being  furnifhed  with  a 
letter  of  marque,  is  manifeflly  a  (hip  of  war,  and  is 
not  otherwife  to  be  confidered,  becaufe  me  acted  alfo 
in  a  commercial  capacity.   The  mercantile  character 
being  fuperadded,  does  not  predominate  over  or  take 
away  the  other.   There  was  formerly,  indeed  a  dif- 
tinclion  made  between  privateers  and  merchant-veffels 
furnifhed  with  a  letter  of  marque,  the  one  being  entitled 
to  head-money  and  the  other  not ;  but  that  diftinction 
has  fince  been  entirely  done  away.   A  neutral  fubject 
is  at  liberty  to  put  his  goods  on  board  a  merchant- 
veflel,  though  belonging  to  a  belligerent,  fubject, 
neverthelefs,  to  the  rights  of  the  enemy  who  may  cap- 
ture the  vefTel ;  but  who  has  no  right  according  to  the 
modern  practice  of  civilized  ftates,  to  condemn  the 
neutral  property.    Neither  will  the  goods  of  the  neu- 
tral be  fubject  to  condemnation,  although  a  refcue 
mould  be  attempted  by  the  crew  of  the  captured  veflel, 
»        for  that  is  an  event  which  the  merchant  could  not  have 
forefeen.    But,  if  he  puts  his  goods  on  board  a  (hip  of 
force,  which  he  has  every  reafon  to  prefume  will  be 
defended  againft  the  enemy  by  that  force,  the  cafe  then 
becomes  very  different.    He  betrays  an  intention  to 
refift  vifitation  and  fearch,  which  he  could  not  do  by 
putting  them  on  board  a  mere  merchant  veflel,  and  fb 
far  as  he  does  this  he  adheres  to  the  belligerent  j  he 
withdraws  himfelf  from  his  protection  of  neutrality, 

and 
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Und  reforts  to  another  mode  of  defence  ;  and  I  take  it  The 
to  be  quite  clear,  that,  if  a  party  acts  in  affociation  ' 
with  a  hoflile  force,  and  relies  upon  that  force  for  pro-    juiy  *xh, 
tection,  he  is,  pro  hdc  vice,  to  be  confidered  as  an    .  ,Sl4, 
enemy.    It  is  not  a  fufficient  excufe  to  fay,  that  the 
Portuguefe  are  not  poffetTed  of  (hipping  of  their  own, 
fufficient  for  the  whole  of  their  commerce,  and  are 
therefore  under  the  neceflity  of  making  ufe  of  thofe 
belonging  to  others.    If  they  choofe  to  take  the  pro. 
tection  of  a  holtile  force  inftead  of  their  own  neutral 
character,  they  muft  take  the  inconvenience  with  the 
convenience  j  they  mufl  abide  by  the  confequences  re- 
fulting  from  the  courfe  of  conduct  which,  upon  the 
whole  knowledge  of  the  matter,  they  have  thought  pro- 
per to  purfue.    It  could  not  in  this  cafe  have  been  a 
fecret,  that  force  was  to  be  ufed  for  the  protection  of 
the  property.  It  muft  have  been  known  to  the  laders  of 
the  cargo,  that  this  fhip  was  to  fail  as  a  fingle  fliip, 
and  to  fight  her  way  home,  fince  a  large  number  oi 
men  were  openly  and  publicly  collected  for  the  purpofe 
of  enabling  her  to  refift  a  hoftile  force.    I  cannot  enter- 
tain a  doubt  that  the  Americans  might,  upon  juft  and 
found  principles;  have  condemned  this  property.  The 
cafe  which  has  been  cited  from  the  American  Reports, 
is  much  too  indiftinct  to  aflift  the  Court  in  forming  its 
judgment  upon  the  practice  of  the  American  Court. 
The  ground  upon  which  falvage  was  there  given,  does 
not  appear  to  be  of  great  authority  either  one  way  or 
the  other,    I  decree  reftitution  of  this  property,  on 
payment  of  the  ufual  falvage  to  the  recaptor. 


TOL.  X. 
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FOLTINA,-Julini. 

Ka^tf  'J'HIS  was  the  cafe  of  a  (hip  and  cargo  feized  on  the 
ofanwiandcon-         irtn  of  December.  1811,  whil ft  lying  at  anchor 

quered  and  taken  .  •*  *  .  • 

poffeffion  of  by  in  the  roadfted  of  Heligoland,  which  lfland  had  been 
^condemnabie  furrendered  to  His  Majefty's  forces  on  the  5th  of  Sep- 
miS5tethlfhd"  tmber  1 8o7-  The  queftion  was,  whether  the  (hip  and 
the  cooqudi  of  q^^q  fhouldbe  condemned  as  droits  of  Admiralty  or 

the  uland  may    :  , 
not  have  been  OtherWlfe. 
confirmed  to 
Great  Britain 

by  a  Treaty  of  JUDGMENT. 

Sir  W.  Scott.— This  is  the  cafe  of  a  veffel  which  was 
taken  in  the  roadfted  of  Heligoland,  not  at  the  time  of 
thefurrender  of  the  ifland,  but  afterwards,  and  the 
feizure  is  reprefented  to  have  taken  place  within  the 
harbour.  The  locality  of  the  tranfaSion  is,  I  think, 
fufficiently  defcribed  by  the  term  made  ufe  of  by  the 
witneffes,  who  mint  be  underftood  to  mean  that  portion 
of  the  fea  to  which  veflels  are  carried  for  the  purpofe 
of  landing  their  cargoes*  at  Heligoland ;  and  whether  the 
fame  portion  of  the  fea  is  more  or  lefs  inclofed,  whether 
it  is  completely  land-locked  or  not,  does  not  appear  to 
be  material  to  the  iflue  in  the  prefent  cafe.  The  Gazette, 
too,  defcribes  the  place  as  a  haven,  a  compliment  to 
which  it  is  certainly  not,  in  ftri&nefs,  entitled ;  but 
itis.ufed  as  a  haven,  and  may,  therefore,  fairly  be 
confidered  as  fuch,  at  leaft  for  the  purpofes  of  the 
prefent  queftion.  There  is  certainly  no  reafon  for 
faying  that  the  property  is  not  within  the  grant  of  the 
Crown  to  the  Lord  High  Admiral,  fo  far  as  the  locality 
of  the  feizure  is  concerned  \  for  it  is  the  ordinary  rule, 
that  fhips,  taken  in  fuch  places  during  the  exiftence 
of  hoftilities,  become  droits  of  Admiralty. 

But 
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But  the  chief  point  to  be  confidered  is,  whether,  at  Fo™cKA 
the  time  this  feizure  was  made,  Heligoland  formed 


part  of  the  dominions  of  the  Crown  of  Great  Britain  or  JM^81l^th, 
not.  The  ifland,  it  appears,  had  been  conquered  and 
taken  pofleffion  of  by  Britijh  forces,  but  the  conqueft 
had  not  been  confirmed  to  this  country  by  a  treaty  of 
peace.  It  was  a  firm  capture  in  war,  but  was  f till 
fubject  to  a  kind  of  latent  title  in  the  enemy,  by  which 
he  might  have  recovered  it  at  the  conclufion  of  the 
war,  provided  this  country  would  have  confented  to 
its  reftitution. 

It  is  fomewhat  extraordinary,  that,  in  the  courfe  of 
the  numerous  and  long  wars  in  which  this  country  has 
been  engaged,  no  cafe  mould  have  been  determined 
which  might  ferve  as  a  guide  to  the  Court  in  the  deci- 
(ion  of  the  prefent  queftion.  It  does  not  appear  that 
any  cafe  of  the  kind  has  hitherto  occurred,  with  the 
folitary  exception  of  that  which  has  been  mentioned 
in  the  argument,  (the  Efperanza,)  and  that  is  admitted 
to  have  patted  with  very  little  notice,  and  without  op- 
fition.  A  cafe  thus  paffing  fub  Jilentio  cannot  be  con- 
fidered of  great  weight  in  point  of  authority.  I  obferve 
that  the  grant  from  the  Crown  to  the  Lord  High  Ad- 
miral applies  to  the  King's  dominions  generally,  and 
that  there  is  nothing  which  points  to  a  diftinclion  be- 
tween  thofe  parts  of  the  King's  dominions  over  which 
the  Crown  has  plenum  dominium  or  otherwife.  No 
point  is  more  clearly  fettled  in  the  Courts  of  com- 
mon law  than  that  a  conquered  country  forms  imme- 
diately part  of  the  King's  dominions.  (Campbell  v. 
Hall,  Cowpers  Rep.  208.)  In  a  late  inftance,  we 
know  that  an  ifland  fo  acquired  (Guadaloupe)  was  trans- 
ferred to  a  thir4  power,  fubjed,  undoubtedly,  to  the 
Cbadowy  right  of  the  former  proprietor.  It  is  faid,  that 
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Tiit  a  conqi'eft  of  this  kind  may  be  re-acquh  ed  flagrant1 
.  hello  by  the  ftate  from  which  it  was  taken  ;  but  fo  may 
J*'.,  z7-\  any  other  poflefiion,  though  forming  part  of  the  orU 
,Sh*  ginal  and  eftablifhed  dominions  of  the  Crown  of  this 
country,  if  the  enemy  has  it  in  his  power  to  make  the 
conqueft.  The  fame  obfervation  is  applicable  to  the  Ijle 
cjlllght,  as  well  as  to  Heligoland,  for  the  enemy  has 
the  fame  right  to  make  a  conqueft  of  the  one  as  the 
other.  It  is  faid  that  the  enemy  may  recover  back 
the  ifland  of  Heligoland  when  peace  takes  place  ;  but 
it  is  equally  true  that  the  conqueror  may  retain  it  if  he 
can  ;  and,  if  nothing  is  faid  about  it  in  the  treaty,  it 
remains  with  the  pofleflbr,  whofe  title  cannot  after- 
wards be  called  in  queftion.  The  diftin&ion  between 
the  two  fpecics  of  territories  is,  in  fact,  rather  more 
formal  than  real  and  fubftantial,  at  leaft  I  mud  profefs 
my  inability  to  fee  any  diftinctlon  between  them  that 
can  materially  affect  the  prefent  queftion.  The  power 
of  the  Britijh  Government  was  full  and  complete  \ 
and,  though  the  Lords  Commiffioners  of  the  Admi- 
ralty might  not  have  interpofed  the  particular  autho* 
thority  with  which  they  are  inverted,  yet  the  Crown 
had  exercifed  its  authority,  and  the  Admiralty,  as  the 
grantee  of  the  Crown,  would  fucceed  to  its  rights.  It 
might  have  erected  a  court  there,  for  the  exeicife  of 
Admiralty  jurifdiction  ;  and,  if  it  did  not,  I  prefume 
that  it  only  refrained  from  fo  doing  becaufe  it  was  not 
thought  that  publick  convenience  required  it.  The 
enemy  certainly  had  no  right  to  fay  that  a  Court  of  that 
kind  fhould  not  be  there  erected.  Under  the  circum- 
ftances,  I  think  there  is  no  folk!  ground  for  the  dis- 
tinction that  has  been  taken  ;  and  though  I  am  by  no 
means  difpofed,  at  this  time  of  day,  to  enlarge  ths 
bounds  of  the  ancient  grant  from  the  Crown  to  the 

$\  Lord 
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fequence,  yet  it  is  the  duty  of  the  Court  to  maintain 

ancient  landmarks.    I  (hall  pronouhce  for  the  claim  July  19th, 

of  the  Admiralty,  and  condemn  this  fliip  as  droits  of  l8u' 
Admiralty. 


JONGE  JAN,  Schuil.  , 

npHIS  (hip,  laden  with  a  cargo  of  mads,  fpars,  and  i?XTby?aF<« 
*   linfced,  was  captured  on  the  20th  of  July  1804,  ^,i'™e^he 
in  the  profecution  of  a  voyage  from  Riga  oftenfibly  to  »nveftis*wn  of 
Embdeny  by  His  Majefty's  fnip  Lynx,  and  carried  to  P/y-  tSSt^IIS*11 
mouth.    On  the  4lh  of  September  following,  the  ufual  « <He1X 
proceedings  were  inflituted  againft  the  (hip  and  cargo  5  "^f*  '^""^ 
and,  on  the  7  th  of  the  fame  month,  the  judge,  upon  had  u  not  in  their 
the  joint-prayer  of  the  proctor  of  the  captors,  and  of  Tr^^n  It  «n 
the  proctor  of  the  Admiralty  on  behalf  of  the  Navy 
JJoard,  directed  the  cargo  to  be  fold  to  His  Majefty's 
Government,  and  the  proceeds  to  be  brought  into  the 
regiftry.   The  (hip  was  then  brought  from  Leitb  to 
the  River  Thames ,  by  order  of  the  Conimiffioners  of 
the  Navy,  and  the  cargo  delivered  into  His  Majefty'a 
Dock  Yard  at  Deptford. 

A  claim  was  given  for  the  mafts  and  fpars,  as  the 
property  of  a  merchant  at  Embden  ;  and  another,  for 
the  linfeed,  as  the  property  of  Mefirs.  Hanfeen  and  Co., 
of  Riga,  On  the  10th  of  Oftober,  farther  proof  was 
ordered  of  the  property  and  deflination  of  the  cargo ; 
which  being  exhibited,  on  the  6th  of  April  1805,  the 
linfeed  was  decreed  to  be  reftored,  with  the  expences 
of  the  claimant.  On  the  aoth  of  the  fame  month,  an 
account  of  the  value  of  the  linfeed  was  brought  in  by 
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JokcTjan.   the.  Proa°r  for  the  claimant,  and  referred  to  the 

m  1  regiftrar  and  merchants,  who  reported  the  value  of  the 

ju/^th,  linfeed  to  be  ^285  ys.  iod.9  and  the  amount  of  the 
claimants  proctor's  bill  to  £$$.  1  is.  6</.,  making, 
together,  the  Aim  of  ^373.  19/.  4J.,  which  was  ac- 
cordingly paid  by  the  commiffioners  of  the  navy.  On 
the  3d  of  July,  1 806,  the  ma/h  and  fpars  were  con- 
demned as  prize  to  the  captors,  fubject  to  the  Brittjb 
claimant's  expences  ;  and  the  proceeds  were  directed 
to  be  brought  into  the  regiftry.  On  the  30th  of 
Ofieber,  1 8c6,  the  proctor  for  the  Admiralty  brought 
in  the  fum  of  ^1794.  71.  nd.  for  payment  of  the 
cargo,  but  without  fpecifying  the  manner  in  which  the 
account  was  made  out.  It  was  afterwards  afcertained, 
that  it  was  made  out  in  the  following  manner : 

Timber  and  fpars,  according  to  the  valuation,  made  by  the 
Navy  Board  officers  at  Deptford  Yard       -  2,544  18  5 

From  which  the  following  fums  were  deducted  : 
Duties  paid  by  the  Clerk  of  ~) 

the  Cheque  .  -J2^^  0 

Amount  of  report 
on  the  value  of 
the  linfeed  re- 

ftored   -       -  285    7  10  r*373  *9  4 
Proctor's  bill  for 

claim  of  ditto       88  11  6 
Bill  of  coft*  purfuant  to  decree 

of  3d  of  July,  1806     -    -    116  16  2 

  750  10  6 


je°i7 


94    7  11 


The  fum  of  £259  15/.  od.  having  been  improperly 
paid  for  duties,  the  agents  of  the  captors  recovered 

back, 
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back,  from   the   Commiflioners  of  the  Cufloms,  The 

^252  12/.  od.  out  of  the  fum  which  had  been  fo  JoMO*  Ja*' 

improperly  paid  ;  and,  in  the  courfe  of  inveftigating    jvi¥  a9th, 

the  bufinefs  relative  to  the  duties,  it  was  difcovered  xSl* 

that  the  Commiflioners  of  the  Navy  had  deducted  the 

fum  of  ^373.  197.  4d.  for  the  value  of  the  linfeed  re- 

ftored,  and  of  the  proctor's  bill,  from  the  amount  of 

the  valuation  of  the  mails  and  fpars  condemned  to  the 

captors.    In  coni'equence  of  this  difcovery,  application 

was  made  to  the  proctor  for  payment  to  the  captors  of 

the  amount  fo  deducted,  and  the  fum  of  ^242. 1 8x.  tod. 

the  actual  proceeds  of  the  fale  of  linfeed,  was  then 

brought  into  the  regiftry.    This  fum  was  ^129.  as.  gd. 

lefs  than  had  been  deducted  by  the  Commiflioners  of 

the  Navy  for  the  reported  value  of  the  linfeed  re- 

ftored,  including  the  proctor's  bill  for  the  claim  of  it ; 

and  the  queftion  was,  whether  this  difference  between 

the  valuation  of  the  linfeed  which  had  been  reftored, 

and  the  proceeds  arifing  from  the  actual  fale  of  it, 

ought  to  be  deducted  from  the  value  of  that  part 

of  the  cargo  which  had  been  condemned  to  the 

captors. 

For  the  Captors,  it  was  contended,  that  it  was  not 
incumbent  upon  them  to  pay  out  of  the  goods  con- 
demned as  prize  to  them  the  difference  between  the 
actual  proceeds  of  the  other  part  of  the  cargo,  and 
the  fum  decreed  to  be  paid  to  the  claimants  by  the 
Court. 

On  the  other  fide,  it  was  laid,  that,  in  the  cafes  of  (hips 
laden  with  naval  (lores,  which  have  been  ordered  to 
be  fold  to  His  Majefty's  Government,  when  the  (hips 
and  cargoes  were  decreed  to  be  reftored,  the  value  of 
the  cargoes  and  the  expences  of  the  claimants,  and 
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JdnokJak         freight  and  expences  of  the  matters,  and  alfo  th« 
______  the  expences  of  the  captors,  were  paid  by  the  Navy 

Jldll??'     Board.    That,  in  cafes  in  which  condemnation  of  part 
of  the  cargo  took  place,  the  Navy  Board,  in 


payment  to  the  captors  of  the  value  of  the  condemned 
property,  deducted  from  it  fuch  lofs  or  expences  as  had 
arifen  from  other  parts  of  the  cargo  of  the  fame  (hip, 
and  that,  by  this  mode  of  proceeding,  the  whole  be? 
nefit  arifing  from  the  capture  was  paid  to  the  captors. 
It  was  fin t her  fubmittcd,  that  the  captors  being  in  all 
cafes  fecure  of  receiving  Fs ill  indemnification  by  pay- 
ment of  their  expences,  it  was  not  juft  and  reafonable, 
that  in  cafes  where  lofs  was  occafioned  by  reftitution  of 
one  part  of  the  cargo,  and  gain  accrued  by  the  condem- 
nation of  another  part  of  the  fame  cargo,  that  the 
whole  of  the  lofs  mould  be  borne  by  His  Majefty's 
Government,  and  the  whole  of  the  profit  accrue  to 
the  captor  ;  but  thai  the  lofs  upon  one  part  ought  to 
be  deducted  from  the  profit  on  the  other,  and  the  ba- 
lance, being  the  whole  of  the  benefit  arifing  from  the 
capture,  be  paid  to  the  captor.  Laftly,  it  was  fub- 
mifited,  that  the  captor  was  barred  by  lapfe  of  time, 
from  calling  for  the  investigation  of  accounts  which 
had  been  fo  long  fettled. 

In  reply,  it  was  faid,  that  the  Navy  Board  had  no 
right  to  deduct  from  the  value  of  the  goods  condemned, 
Ioffes  on  payments,  or  allowances  made  for  the  goods 
reftored,  becaufe  fuch  allowances  are  a  compensa- 
tion to  the  owners  for  the  inconvenience  they  may 
fuftain,  in  confequence  of  the  privilege  of  pre-emp- 
tion exercifed  by  the  Government,  in  which  the 
captor  had  no  intereft  ;  and  that  the  real  value  of 
the  parts  of  the  cargo  ^condemned  to  him  ought  not, 

therefore, 
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account.  .  :  t 

With  refpect  to  the  laches  imputed  to  the  captors,  Mv  29th, 
in  not  making  the  demand  at  an  earlier  period, 
it  was  faid  that  they  had  ufed  due  diligence  in 
proceeding  £nce  the  difcovery  of  the  error  was  made. 
Thar  the  delay  was  to  be  imputed  altogether  to  the 
manner  in  which  the  account  had  been  brought  in  on 
behalf  of  the  Navy  Board,  from  which  it  was  :mpof- 
fible  to  difcover  that  any  deductions  had  been  made 
from  the  proceeds  of  the  condemned  part  of  the 
cargo. 

Judgment. 

Sir  W.  Scott. — This  is  an  objection  taken  to  an  ac- 
count of  the  Commiftioners  of  the  Navy,  dated  fo  long 
back  as  the  year  1806.  On  the  30th  of  Oflcber,  in 
that  year,  the  proctor  for  the  Admiralty  brought  in  a 
film  of  money  for  the  payment  of  part  of  the  cargo 
which  had  been  condemned  to  the  captors.  At  this 
great  di fiance  of  time,  the  Court  would  be  inclined  to 
hold  the  account  to  be  entirely  fettled,  and  not  liable  to 
to  be  ripped  up,  unlefs  it  could  be  (hewn  by  the  com- 
plainants that  they  had  it  not  in  their  power  to  obtain 
a  revifion  at  an  earlier  period.  It  is  alleged,  on  the 
part  of  the  captors,  that  although  the  general  fum  was 
brought  in  at  the  period  before- mentioned,  yet  the 
particular  account,  with  the  different  items,  was  not 
produced  till  very  lately,  and,  confequently,  that  the 
parties  had  no  opportunity  of  inveftigating  the  buli- 
nefs  before  the  prefent  time.  If  the  parties  really  had 
no  earlier  opportunity  of  looking  into  the  transaction, 
1  mould  not  feel  difpofed  to  exclude  them  now,  and 
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th»      to  hold  them  to  be  barred  by  mere  lapfe  of  time, 
0hCl     '    But  is  it  a  fact  that  the  parties  have  had  no  fuch 


Juty  a^h,    opportunity  ?  Would  not  this  Court,  upon  appii< 
1  made  to  it,  have  compelled  the  production  of  the  ac- 

count long  ago  ?  Undoubtedly  it  would  have  done  fo. 
If  parties  choofe  to  let  matters  deep  for  fo  great  a 
length  of  time,  even  beyond  the  period  fixed  by  the 
ftatute  of  limitations,  they  muft  take  the  confequences 
of  their  own  laches,  for  the  Court  will  not  fuffer  itfelf 
to  be  called  upon  to  open  accounts  fo  dale  and  anti- 
quated as  thefe  are.  If  enquiries  of  this  kind  are  to  be 
now  entered  into,  I  do  not  fee  where  the  matter  is  to 
end.  It  isimpoflible  to  fay  what  limitation  is  to  be 
put,  or  what  number  of  cafes  may  be  affe&ed.  If  I 
am  to  go  back  feven  years,  why  not  feventeen  ?  The 
whole  time  of  the  Court  might  be  taken  up  in  the  in- 
veftigation  of  thefe  antiquated  accounts.  I  think 
myfelf  fully  at  liberty  to  decline  going  into  the  quef- 
tion,  and  to  confider  it  as  long  ago  concluded  between 
the  parties. 

Modeadopted  by  But  if  the  Court  was  to  enter  into  the  tranla&ion, 
SfSa^  I  mutt  fay,  that  the  mode  which  the  Navy  Board  has 
^no«t^af«  adopted  appears  to  me  to  be  not  deficient  in  equity, 
where  the  Go-   though  it  may,  perhaps,  be  apparently  liable  to  the 

vernment  has  .     °.         ,         *       ,  ,  0  -        .  , 

the  right  of  pre-  obje&ions  that  have  been  taken,  bupponng  that  there 
tftTgooKp-  is  fome  irregularity  in  the  courfe which  they  have  pur- 
;^;n^fable  fued,  I  am  of  opinion  that  it  is  juftified,  and  made 
to  objection*,  u  y9\\^  Dy  tnc  fort  of  mutual  underftanding  that  is  to  be 

not  deficient  in  *  .  _  .         _        _  ,  ,  T-  e 

equity,  and  may  colle&ed  from  the  a&s  of  the  parties  and  the  nature  of 
roJeftv^idb7d  the  tranfa&ion.  When  a  veffel  is  taken,  having  on 
Jnderfkanin^  of  board  a  cargo  of  mixed  goods,  fome  of  which  are  fit 
£ftedfiS5"1''  *°r  H*8  Majefty's  fervice,  the  Navy  Board  have  the 
their  acts  and  right  of  pre-emption  of  fuch  goods  ;  and,  in  order  to 
*■  reconcile  neutrals  to  the  exercifc  of  this  right,  and  to 
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prevent  the  inconvenience  that  might  arife  to  them  JoM™  jAK 

from  a  reparation  of  the  cargo,  it  is  thought  advifable  1 

to  purchafe  the  other  part  of  the  goods  on  board.  Ju^^ 
The  captor  is  exonerated  from  the  danger  of  cofts  and 
damages,  and  is  fully  indemnified  by  the  payment  of 
his  expences.    The  capture  is  confidered  not  as  his 
own  a6t,  but  as  that  of  the  Government  acting  by  the 
Navy  Board.    Being  fo  guaranteed  from  the  lofs  by 
the  Government  of  the  country,  it  appears  to  be  not 
unreafonable,  that  he  (hould  (land  on  a  footing  fome- 
what  different  from  that  which  he  would  have  done  if 
heha/1  been  a&ing  merely  upon  his  own  refponfibility, 
and  confequently  anfwcrable  to  the  utmofl  extent  for 
any  indifcretion  he  might  have  committed.    It  is  to  be 
obferved,  likewife,  that  the  captor  is  himfelf  the  per- 
fon  who  puts  the  tranfa&ion  into  the  fliape  it  has 
aflumed ;  for  he  makes  the  application,  praying  that 
the  goods  may  be  fold  to  the  Government.  It  has  been 
dated,  and  truly  dated,  to  be  the  common  ufage  of 
the  Navy  Board,  to  fettle  thefe  matters  in  this  fort  of 
general  average  way,  and  it  muft  be  prefumed  that  the 
party  was  aware  of  the  cuftom  which  prevailed.  Look- 
ing, therefore,  to  the  circumftance  that  the  placing 
this  cargo  in  the  hands  of  Government  is  the  act  of 
the  party  himfelf ;  looking  alfo  to  his  difcharge  from 
all  refponfibility,  and  to  the  known  and  prevailing 
practice  in  the  conduct  of  fuch  matters,  I  think  it  not 
unequitable,  that  it  mould  be  taken  out  of  the  courfe 
of  ordinary  capture,  and  mould  ftand  on  the  footing 
on  which  it  has  been  placed  by  the  common  ads  and 
underflanding  of  both  parties. 

In  the  courfe  of  the  difcuflion,  I  took  occafion  to 
alk  where  the  profit  was  to  go,  if  any  profit  arofe, 

iving 
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conceiving  certainly  that  the  captor  was  entitled  to  the 
profit  if  he  was  fubjeft  to  the  lofs.  It  was  faid,  that 
the  captor  could  not  derive  any  profit  from  the  fale  of 
thefe  goods,  as  he  could  take  only  under  a  fentence 
of  condemnation  ;  but  I  think  he  might  have  been  en- 
titled under  an  order  of  the  Court  for  the  payment  to 
him.  If  the  captor  is  not  to  take  the  profit,  who  is? 
Not  the  claimant,  for  he  has  already  been  paid,  and 
has  withdrawn.  The  Government  cannot ;  for  the 
Navy  Board,  acting  on  its  behalf  has  actually  brought 
the  money  into  the  regiflry.  The  Court  could  not 
retain  it,  I  think  the  captor  would  be  entitled,  .and, 
if  fuch  was  the  fituation  of  the  prefent  cafe,  I  mould 
not  hefitatc  to  order  the  money  to  be  paid  out  to 
him. 

Upon  thefe  grounds,  the  matter  might  be  fupported, 
if  it  were  now  open  to  examination ;  but  I  am  of  opi- 
nion, that  the  right  of  enquiry  is  barred  by  lapfe  of 
time,  and  that  it  is  not  open,  at  this  late  hour,  to 
inter  upon  a  confideration  of  the  account. 
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^PHIS  was  the  cafe  of  a  Britijh  tranfport  in  the  fer-  a  hired  tnnf. 
X   vice  of  Government,  which,  whilft  lying  at 
Gibraltar,  was  hypothecated  by  the  matter  to  MefTrs. 
Cordon  and  Af'Ray,  merchants  there  refident,  by  a  lomwewweii 
bond  dated  March  25th  1812,  for  the  fum  of  ^750.  Vet3,° ^nd  ib« 
The  condition  of  the  bond  was,  that  if  a  bill  drawn  S^uS* 
by  the  matter  for  that  fum  in  favor  of  Meffrs.  Gordon  7™fp°* 

*  may  be  valid, 

and  M'Ray  fhould  be  paid,  or  if  the  matter  mould  though  the  rar- 
difcharge  the  amount  with  5  per  cent,  intereft  per  on  which  (he  was 
month  within  twenty  days  after  the  arrival  of  the  (hip  t^^i* 
in  any  port  of  Great  Britain,  or  if  on  fuch  voyage  as  bond- 
the  (hip  mould  be  ordered  upon  in  the  courfe  of  the 
fervice,  an  utter  lofs  fhould  take  place,  then  the  obli- 
gation was  to  be  void  or  elfe  to  remain  in  force.  The 
ihip  proceeded  from  Gibraltar  with  French  prifoners, 
and  put  into  Port/mouth,  where  (he  was  arretted  by 
the  bond-holders  before  the  expiration  of  the  twenty 
days.    She  was  afterwards  bailed,  and  the  owners  ap- 
peared under  protett. 

In  fupport  of  the  protett  it  was  contended,  that  the 
arreft  was  made  before  the  bond  was  due ;  that  there- 
fore the  bail  had  a  right  to  fay  there  was  no  juft 
caufe  of  adion  j  and  that  they  ought  to  be  dif- 
mifled. 

But  the  Court' faid,  I  am  of  opinion  to  over-rule 
the  protett,  for  it  is  alleged  on  the  part  of  the  bond- 
holders, that  the  (hip  was  going  to  leave  the  kingdom, 
and.  this  is  not  denied  in  the  act.  Had  it  been  denied 
or  proved  to  have  been  an  unfounded  apprehenfion, 
the  cafe  might  have  been  different. 

The 
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The  caufe  then  proceeded  on  the  merits,  and  the 
bond  was  attempted  to  be  impeached  on  the  following 


Ar<w^J^^th»  grounds;  that  it  would  be  injurious  to  the  public  in- 
terefts,  if  tranfports  in  the  fervice  of  Government 
could  be  the  fubjecr.  of  bottomree ;  that  the  voyage  on 
which  the  (hip  was  deftined  was  not  exprefled  in  the 
bond,  which  was  faid  to  be  an  eflential  requifite ;  that 
the  matter  who  granted  the  bond  had  been  fuperfeded 
at  the  time  he  executed  it,  and  was  fo  known  to  be  by 
Jhe  grantors ;  that  there  was  no  account  of  the  items 
which  compofed  the  amount,  nor  of  the  application  of 
the  money ;  and  that  a  bill  of  exchange,  another 
fpecies  of  fecurity,  had  been  given  for  the  money,  on 
account  of  which  the  bond  was  faid  to  be  granted. 

Judgment. 

Sir  W.  Scott. — This  is  a  proceeding  upon  a  bottom- 
ree bond  given  at  Gibraltar,  upon  a  (hip  of  a  peculiar 
character.  I  fay  of  a  peculiar  character,  becaufe  bonds  of 
thisdefcription  are  ufually  given  upon  merchant  veflels, 
which  have  definite  voyages;  but  this  was  a  hired 
tranfport  in  the  fervice  of  Government,  and  of  courfe 
without  any  fixed  voyage,  liable  to  be  fent  to  any  part 
of  the  world,  according  to  the  exigencies  of  the  public 
-  fervice*  I  cannot  accede  to  the  do&rine,  that  a  (hip 
of  this  defcription  is  incapacitated  from  being  the  fub- 
jecr. of  hypothecation  by  a  bottomree  bond.  Were  I 
to  hold  that  all  bottomree  bonds  granted  on  fuch  veflels 
neceflarily  were  invalid,  very  ferious  inconvenience 
might  enfue,  and  the  public  fervice  inftead  of  being 
benefited,  might  be  fubjedted  to  very  injurious  ob* 
ftru&ions.  If  the  neceflary  fupplies  could  not  be 
obtained  in  this  mode,  the  tranfpoi  tation  of  ftores 
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might  be  delayed,  prifoners  requiring  to  be  removed  tu 
might  ftill  remain.    In  (hort,  there  is  no  objett  for  A 
the  accomplifhment  of  which  thefe  veflels  are  em-  N<n*mi>er  4th, 
ployed,  which  might  not  be  defeated  or  inconveniently 
poftponed.    I  think,  therefore,  there  is  no  fufficient 
ground  for  contending  that  hired  tranfports  may  not 
be  the  fubjeft  of  bottomree  as  well  as  other  veflels. 
This  furniflies  an  anfwer  alfo  to  the  other  obje&ion  j 
that  the  particular  voyage,  on  which  the  (hip  was 
deftined  was  not  ftated  in  the  bond.    It  is  impoffible 
that  the  mailer  mould  defcribe  the  voyage  with  pre- 
ciiion,  becaufe  he  is  fubjett  to  the  orders  of  Govern- 
ment, which  may  at  any  time  alter  the  deftination  of 
the  veffel  at  its  pleafure :  the  mafter  can  only  come 
ci  pres ;  he  mud  defcribe  the  voyage  as  near  as  he  can. 
It  cannot  for  a  moment  be  admitted,  that  the  bond 
is  invalid  for  want  of  a  particular  description  of  the 
the  voyage,  when  the  voyage  itfelf  is  not  under  the  con- 
troul  of  the  party  granting  the  bond,  but  liable  to  be 
changed  at  the  difcretion  of  Government. 

The  (hip  failed  from  Gibraltar  with  French  prifoners 
deftined  as  aflerted,  to  Leith}  for  fome  reafon  or  other 
fhe  put  into  Port/mouth,  why  or  how  does  not  appear, 
whether  by  neceflity  or  in  confequence  of  orders:  The 
fliip  was  there  arrefted  beforethe  bond  became  d  ue,  which 
was  to  be  payable  twenty  days  after  the  arrival  of  the 
(hip  in  a  port  of  Great  Britain.  However  before  the 
arreft  of  the  (hip,  application  was  made  to  the  owners, 
and  payment  refufed  by  them.  It  does  not  appear 
that  any  explanation  took  place,  or  that  any  intima- 
tion was  given ;  that  the  (hip  was  going  to  Leith,  or 
that  payment  would  be  made  upon  her  arrival  at  that 
port.  Had  that  been  the  cafe,  it  would  have  been 
more  correct  to  have  waited  till  the  fhip  reached  Leith, 

and 
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Th«      and  then  to  have  applied  to  the  tribunal  in  that  part  of 
jANt      the  United  Kingdom  which  has  cognizance  of  fuch 
h'oi  emlxr  4th,  queftions.    But  the  party  found,  as  he  dates,  that  the 
,Sl4'      fhip  was  about  to  quit  Portfmoutb  to  proceed,  he  knew 
not  whither,  and  therefore  he  arretted  her.    The  (hip 
itfelf  was  not  detained  but  releafed  upon  bail,  fo  that 
no  inconvenience  was  occafioned  to  the  public  fervice. 
The  feizure  was  perhaps  premature.    But  fhall  the 
Court  on  that  account,  the  time  of  payment  having 
long  (ince  arrived,  compel  the  party  to  rdinquilh  thefe 
proceedings,  feek  another  jurifdiclion  and  begin  again 
denovo?  What  advantage  would  be  derived?  Cut 
bono  (hould  I  occafion  fo  much  delay  and  erpence. 
a  party  lending     The  quellion  then  is  whether  this  was  a  fair  tranfac- 

monty  on  Bot-  ^  * 

tomree »  not  tion  ?  Whether  the  money  was  bond  fide  advanced  on 

ihed'uc^ppik^  the  reprefentation  of  the  mailer,  that  he  was  in  want 

tion  of  u.  0£  fuppjies.    By  the  general  law  the  mailer  has  a  right 

to  take  up  money  in  a  foreign  port  for  the  ufe  of  hk 
fhip  :  as  long  as  he  remains  the  oftenfible  mailer,  ex- 
ercifing  all  the  functions  of  that  fituation,  he  has  the 
authority  attached  to  it ;  ei  ret  praponitur.  It  is  not 
alleged  that  the  mailer  had  any  perfonal  credit ;  had 
he  not  refortcd  to  this  mode  of  raifing  money,  the  fhip 
might  have  laid  in  port  till  it  periled  by  decay.  I  fee 
no  reafon  to  fuppofe  the  raafter  exceeded  his  power.  It 
is  a  power'certainly  liable  to  abufe,  by  the  extravagauce, 
mdifcrerion,  or  diflionefty  of  the  matter.  But  the 
mailer  is  a  perfon  feledled  by  the  owners  themfelves ; 
they  repofe  trull  in  him,  and  hold  him  out  to  others  as 
trull  worthy.  This  reafoning  is  not  confined  to  per- 
fons  employed  in  this  capacity  only,  it  is  common  to 
moll  fituarions  in  life ;  if  a  domeftic  fervant  employed 
by  his  mailer  to  purchafe  neceflaries  for  the  ufe  of  the 
houfe,  mifapplies  goods  obtained  under  that  pretence, 
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though  the  authority  is  abufed,  the  matter  is  ftill  liable  The 
for  his  ads.  The  tradefman  who  fupplied  the  goods  Janb' 
is  not  to  be  a  fufferer,  unlefs  it  could  be  fliewn,  that  xovfrnh,r  ^ 
there  was  collufion  with  the  fervant  for  the  purpofe  of  181 4' 
defrauding  the  mafter.  If  an  order  had  been  fent  for 
the  difmiflal  of  this  mafter,  and  he  had  in  confequence 
been  actually  difmifled,  the  cafe  would  be  different. 
But  his  accounts  were  to  be  prcvioufly  fettled  ;  there  is 
nothing  to  fhew  he  was  difmifled  at  the  time  this  money 
was  advanced.  On  the  contrary,  Mr.  Gordon  fwears 
that  he  was  acting  as  mafter,  and  that  he  had  not 
laid  afide  that  character.  The  agent  of  the  tranfport 
office  at  Gibraltar  confirms  this  ftatement :  he  fays  the 
mafter  did  not  give  up  the  Ihip  or  the  papers  rill  fome 
time  after ;  he  continued,  therefore,  dilcharging  the 
functions  of  his  fituation.  It  is  argued,  however,  upon 
conjecture  that  the  merchant  who  lent  the  money 
knew  that  the  mafter  was  going  to  be  difmifled  ;  but 
if  he  had  known  it,  ftill  this  man  was  mafter  at  the 
time.  Whilft  he  continued  in  the  vifible  exercife  of 
the  command,  he  had  authority  to  borrow  money  upon 
bottomree.  Is  there  then  any  proof  to  fatisfy  me  that 
this  tranfaction  was  bottomed  in  bad  faith,  and  that 
Mr.  Gordon  collufively  confederated  with  the  mafter  to 
defraud  the  owners  ?  I  fee  no  reafon  whatever  to  in~ 
duce  me  to  come  to  fuch  a  conclufion.  I  cannot 
agree  to  the  doctrine  that  the  party  lending,  is  obliged 
to  fee  to  the  application  of  the  money.  If  there  is  no 
coliufion,  if  he  has  reafonable  ground  for  believing  that 
the  money  is  fairly  borrowed,  it  is  a  known  principle 
in  thefe  cafes  that  no  fuch  obligation  is  impofed  upon  the 
lender.  There  is  no  evidence  to  enable  me  to  inveftigate 
the  conduct  of  the  mafter;  indeed  it  would  hardly  be 
fair  to  enquire  at  prefent,  for  he  is  abfent,  and  no  party 
vol.  r.  hb  tp 
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Bottomree  donds 
may  be  valid 
though  bills  of 
exchange  were 
given  at  the 
fame  time 
by  way  of  col- 
lateral Security. 


to  thefe  proceedings.  There  may  be  fome  matters  re. 
quiring  explanation,  which  the  mailer  might  afford 
if  he  were  prefent.  The  tranfaction  may  be  fair  in 
all  its  parts,  but  taking  it  to  be  otherwife ;  fuppofing 
it  to  be  tinged  with  a  (hade  of  diihonefty  in  the  mailer, 
the  merchant,  if  he  did  not  participate  in  the  guilt, 
could  not  be  affected  by  it. 

Then  it  is  faid,  that  bills  were  given  at  the  fame 
time,  and  therefore  that  the  lender  looked  to 
them  and  not  to  the  Hup;  but  this  is  the  ufual 
practice ;  there  is  no  inconfiftency  in  taking  fuch 
a  collateral  fecurity,  nor  has  it  ever  been  held  to 
exclude  the  bond,  or  diminifh  its  folidity.  Mr. 
Cordon  fwears,  he  advanced  the  money  on  the  bond 
folely.  Suppofing  it  to  have  been  known  that  the 
mailer  was  about  to  be  difmifled,  that  circumilance 
would  make  it  more  probable,  that  the  lender  ihould 
look  to  the  bond  for  his  fecurity.  No  prudent  man 
knowing  that  the  mailer  was  about  to  quit  the  (hip, 
would  advance  money  without  the  fecurity  of  a  bot- 
tomree bond.  I  think  this  man  had  a  perfect  authority 
to  give  a  bottomree  bond,  and  I  fee  no  fufficient 
grounds  on  which  its  validity  can  be  impeached.  I  Oxall 
therefore  pronounce  for  the  bond,  referring  the 
accounts  as  ufual  to  the  regrilrar  and  merchants 
to  report  thereon. 
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Judgment. 

IR  W.  Scott. — It  is  acknowledged  in  this  cafe*  that  0wn*?fere" 

o  '  fponfible  for 

the  damage  was  done  by  the  (hip  proceeded  <k">»ge 
agamit ;  but  it  has  been  let  up,  m  the  way  ot  excufe,  mifmanagcment 
that  (he  was,  at  the  time,  under  the  care  of  a  regular  u^thewfof 


s 


pilot,  and  was  atting  in  obedience  to  his  direftions  ; 
and  it  has  been  contended  in  the  argument,  that  the  f*™.^* 
pilot  alone  is  anfwerable   for  any  damage  that 
may  have  been  fuftained  in  confequence  of  the  mis- 
management of  the  vefleU   If  the  pofitjon  could  be 
maintained,  that  the  mere  fad  of  having  a  pilot  on 
board,  and  acting  in  obedience  to  his  directions,  would 
difchargc  the  owners  from  refponfibility,  I  am  of  opU 
nion  that  they  would  (land  excufed  in  the  prefent  cafe  ; 
for  I  think  it  is  fufficiently  eftablifhed  in  proof,  that 
the  mafter  acted  throughout  in  conformity  to  the 
directions  of  the  pilot.    But  this,  I  conceive,  is  not 
the  true  rule  of  law.    The  parties  who  fuffer  are  en- 
titled to  have  their  remedy  againft  the  vefiel  that  oc- 
cafioned  the  damage,  and  are  not  under  the  neceffity 
of  looking  to  the  pilot,  from  whom  redrefs  is  not  always 
to  be  had,  for  compenfation.    The  owners  are  refpon- 
fible  to  the  injured  party  for  the  ads  of  the  pilot,  and 
they  mult  be  left  to  recover  the  amount  as  well  as  they 
can  againft  him.    It  cannot  be  maintained  that  the  cir- 
cumftances  of  having  a  pilot  on  board,  and  acting  in 
conformity  to  his  direction,  can  operate  as  a  difcharge 
of  the  refponfibility  of  the  owners. 

The  queftion  then  is,  whether  the  damage  which  has 
been  fuftained  was  occufioned  by  the  neglect  or  mifcon- 

II  H  2  duct 
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NtrrcwK  ducVof  thofe  who  had  the  management  of  this  (hip,  or 
the  slcond.  whether  it  is  to  be  attributed  folely  to  the  (late  of  the 

 ;        wind  and  weather.    The  affidavits  with  which  the 

1814.  Court  is  furnifhed,  in  the  way  of  evidence,  are  nume- 
rous enough.  In  that  made  by  the  mafler  of  the  Shark, 
it  is  fworn,  "  that,  on  Thurfday,  the  6th  of  January 
u  laft  the  faid  (hip  Shark  was  lying  in  Standgate  Creek, 
"  in  the  river  Medway,  fad  moored  to  the  Lazarette, 
*«  called  the  Princefs  Amelia,  having  been  under 
u  quarantine  ;  that,  about  noon  of  the  faid  day,  a 
(hip,  which  afterwards  proved  to  be  the  (hip  Neptunus 
the  Second,  whereof  Cbriflian  Hendrick  Rofe  is 
mafler,  was  feen  (landing  into  the  creek ;  and  the 
"  faid  (hip,  having  run  fome  diftance  up  the  creek, 
*'  and  within  a  (hort  diftance  of  the  faid  Lazarette, 
"  dropped  her  anchor,  and  attempted  to  bring  up ; 
"  but,  her  anchor  not  holding,  (he  drove  foul  of  the 
"  faid  Lazarette,  and  then  fell  athwart  the  (larboard 
"  bow  of  the  faid  (hip  Shark,  and  carried  away  the 
"  bowfprit,  bumkin,  head-rails,  and  fprit-fail  yard, 
'*  and  broke  one  of  the  anchors  belonging  to  the  faid 
"  (hip  ;  and  the  deponent  further  maketh  oath  and 
"  faith,  that,  in  the  (late  of  the  wind  at  that  time,  it 
blowing  hard  from  the  E.  N.  E.  directly  acrofs  the 
**  river  and  right  into  the  creek,  a  veflel  could  not 
"  with  fafety,  bring  up  in  the  lower  part  of  the  creek, 
"  without  furling  her  fails  before  (he  run  in ;  or,  if 
"  (he  neglected  doing  fo,  by  running  higher  up  in  the 
•f  creek,  and  pad  the  veflels  lying  therein,  and  had 
•*  the  faid  (hip  Neptunus  come  up  on  the  north  (hore 
"  of  the  faid  river  Medway,  her  fails  could  have  been 
"  furled  before  (he  came  into  the  creek,  and  (he  might 
«6  then  have  brought  to  an  anchor  in  fafety,  in  any 
"  part  of  the  faid  creek  j  but  the  faid  (hip,  on  the  con- 
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"  trary,  (leered  her  courfe  to  leeward  of  two  frigates  N™cL-.<e 
"  lying  on  the  fouth  fide  of  the  faid  river,  and  was  theVxoVL 

«'  obliged,  and  did  haul  on  a  wind  before,  (he  could  ~ 

"  fetch  into  the  creek;  and  thut,  notwithstanding  the  ^^sT**9 
"  way  the  faid  (hip  had  when  (he  came  into  the  creek, 
*'  it  was  incautioufly  attempted  to  bring  her  up  at  a 
"  ftiort  diftance  from  the  faid  Lazarette,  with  her  fails 
"  only  clued  up,  and  when  it  was  not  at  all  pro- 
"  bable  that,  under  the  circumftances,  her  anchor 
"  would  hold,  and  when  fhe  might,  with  perfect  fecu- 
rity,  have  run  pail  the  faid  Lazarette,  and  have  been 
brought  to  an  anchor  higher  up  the  creek,  clear  of 
u  any  of  the  veflels  lying  therein ;  and  the  deponent 
"  further  faith,  that  the  damage  done  to  the  faid  (hip 
"  Shark  was  wholly  occafioned  by  a  difregard  of 
"  ordinary  caution  in  bringing  the  faid  fhip  Neptunus 
"  to  an  anchor ;  and,  had  not  the  faid  (hip  firft  ftruck 
"  the  faid  Lazarette,  much  more  ferious  damage 
u  would  have  been  done  to  the  faid  Shark  ;  and  he 
tc  laftly  faith,  (what  I  think  very  material)  that, 
"  having  demanded  of  the  faid  CbriJHan  Hendrick  Rofe, 
"  the  mafter  of  the  faid  (hip,  a  compenfation  for  the 
u  faid  damage,  he  gave  the  deponent  a  letter  to  Mefirs. 
t(  Dennifon  and  Co.,  of  London,  the  agents  of  the 
"  owners  of  the  faid  (hip,  who,  as  he  has  been  in- 
"  formed,  and  believes,  have  refufed  to  make  com- 
t(  penfation  for  the  fame.'*  I  cannot  but  think  that 
this  letter  of  the  matter's  to  the  agents  in  London  muft 
have  contained  an  admiflion  of  the  fad  that  the  damage 
was  occafioned  by  the  mifraanagement  of  the  Neptune  : 
it  muft  have  been  produced,  if  it  had  not  carried  with 
it  a  confeflion  that  fome  compenfation  was  due.  But 
the  cafe  does  not  reft  upon  the  mere  evidence  of  the 
mafter  of  the  Shark*  or  of  the  crew  of  that  (hip*  Here 

H  h  3  is 
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NiTt'wb    k  likcwifc  the  teftimony  of  other  perfons,  difinterefted 
fpe&ators  of  what  paned.  The  mailer  of  the  Lazarette 

—          fhip  ftates,  "  that  he  obferved  a  foreign  veflel,  which 

tktmber^iyh,  €g  ^Sicrwzxds  proved  to  be  the  Neptunus  the  Second, 
(landing  into  the  creek  in  a  very  unufual  manner, 
which  excited  his  attention,  the  wind  blowing  hard 
at  the  N.  N.  £. ;  and  (he  making  great  way  through 
"  the  water ;  and  in  this  fituation  between  the  Belltfle, 
"  Lazarette,  and  the  one  under  the  deponent's  com- 
mand,  the  (hip  Neptunus  let  go  her  anchor,  which 
"  dragged  until  it  caught  the  mooring-chain  of  the 
"  Prineefs  Amelia ;  the  check  fo  received  then  brought 
"  the  Neptune  acrofs  the  bows  of  the  faid  Lazarette, 
"  (about  the  fore-chains,)  and  then  fwang  round  with 
a  very  great  violence  upon  thefaid  (hip  Shark,  broke  her 
"  bowfprit,  and  did  her  other  damage  about  the  head ; 
"  and  he  further  faith,  that  he  is  clearly  of  opinion 
u  that  the  letting  go  the  anchor,  in  fuch  circumftances, 
"  was  improper  ;  and  a  want  of  due  caution  in  moor- 
«*  ing  her,  and  particularly  fo,  as  they  had  only  clued 
"  up  the  fails,  and  not  furled  them  in  time,  whereby 
"  the  (hip  had  too  much  way  through  the  water  to  be 
"  brought  up  fo  fuddenly ;  and,  in  the  deponent's 
"  judgment,  the  (hip  ought  to  have  been  run  higher 
M  up  the  creek,  where  (he  might  have  been  moored 
"  fafely,  and  which  courfe  feveral  {hips  that  came  in 
"  with  the  feme  tide  took,  without  doing  or  receiving 
"  any  injuTy."    This  flatement  is  fully  confirmed  by 
feveral  other  witnefles.    One  of  them,  from  on  board 
the  fame  fhip,  fays,  "  that  he  obferved,  to  fome  perfon 
u  near,  that  he  thought  fbe  was  making  for  the  creek 
"  in  a  very  improper  manner;"  and  this,  he  goe3  on 
to  fay,  occafioned  him  to  pay  particular  attention  to 
her  courfe.  Now  what  is  there  in  oppofition  to  all  this? 

Nothing 
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Nothing  but  the  affidavits  of  the  foreign  mafter  and  The 
his  crew,  whofe  conduct  is  called  in  queftion,  and  of  ^sIcohd. 
the  pilot,  who  is  to  be  heard  with  great  caution,  be-  — — 
caufe  he  is  himfelf  refponfible  to  the  owners  to  the  Nwen££^9&> 
amount  of  the  damages  that  may  be  recovered  againft 
them.    There  is  nothing  more  in  the  form  of  evidence, 
except  the  opinion  of  a  perfon  who  was  not  prefent, 
but  who,  on  a  mere  reprefentation  of  the  circum- 
ftances  made  to  him,  intimates  his  opinion  that  every 
thing  was  properly  done.    The  teftimony  of  this  man 
does  not  appear  to  be  entitled  to  much  attention.  It 
is  to  be  considered  as  a  fort  of  fraternal  affidavit,  made 
'hr  the  purpofe  of  exempting  a  brother  pilot  from  re- 
fponfibility.  I  am  of  opinion  that  the  damage  is  proved 
to  have  been  occasioned  by  the  mifmanagement  of  the 
Neptune,  and  that  the  owners  of  that  fhip  are  bound 
to  make  it  good,  and  I  pronounce  accordingly. 


HARE,  BERTODDY.  Marektyh, 

nrHIS  was  a  queftion  of  agency  between  Mr.  James  Parties  have 

Sykes,  aflerting  himfelf  to  be  entitled  as  the  fole  £^ke  th?ht 
agent  of  Richard  Byron  Efq.  the  commander,  officers,  \^tt^2-Lt 
and  crew  of  H.  M.  S.  Behidera,  to  receive,  out  of  the  » m»«i«gent 

'  .     who  has  duly 

regiftry  of  the  Court,  a  moiety  of  the  proceeds  of  this  re?inered  his 
fhip  and  cargo,  and  nine  tenths  of  the  remaining  iX'ii/niter" 
moiety,  in  virtue  of  a  warrant   under  the  Royal 
Sign  Manual,  directing  the  fame  to  be  paid  to  the  com.        it  F» -n- 
mander,  officers,  and  crew  of  the  Behidera,  or  their  dcrahiee*tu>t,is 
agent  or  agents  lawfully  appointed,  and  Mr.  William  at  the  mere 
Ayre,  who  claimed  to  be  an  agent  for  th  cf2me  pro-  £J£ \°*^m 
perty  jointly  with  Mr.  Sykes  and  Meflrs.  Hartfhorny  he  was  appointed. 
Bcggs,  and  Co.  of  Halifax,  in  Nova  Scotia. 

H  h  4  The 
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♦  The  (hip  and  cargo  were  feized  on  the  21ft  of 
_  Au^u/i  18  x  2  ,  prior  to  the  dec larat ion  of  hoftilities againft 
iju.  the  United  Stares  of  America,  and  carried  into  Halifax, 
in  the  Vice  Admiralty  Court  of  which  place  they 
*ere  arceruards  condemned  as  Droits  of  the  Crown. 
Cu  tlxir  arrivai  in  that  port,  they  were  delivered .  into 
the  cuilody  of  MeflVs.  Hart/horn,  Boggy  and  Co.,  who 
together  with  Mr.  Ayre  took  the  neceflary  fteps,  and 
continued  to  have  the  care  and  cuftody  of  the  property, 
till  it  was  taken  charge  of  in  the  month  of  March 
1813,  by  the  authority  of  the  agent  appointed  by  the 
comuuluoners  for  the  care  and  management  of  Amt- 
ru.tz  Droits.  They  likewife  afforded  affiflance  in  pre- 
paring a  great  part  of  the  cargo  for  the  fale  which  after- 
wards took  place  under  the  authority  of  the  Court  of 
Vice  Admiralty.  Before  the  feizure  took  place,  viz. 
on  the  a$d  of'Jww  1812,  a  power  of  agency  to  the 
following  effect  was  executed  by  captain  Byron,  the 
otlicers,  and  crew :  "  We  do  nominate,  conftitute,  and 
**  appoint  Mellrs.  Hart/borne,  Boggs,  and  Co.  Mr. 
**  Ayn  and  Mr.  James  Sykes,  jointly  and  feve- 

%*  rally  to  be  our  true  and  lawful  attornies  and  agents, 
%*  tor  us  and  in  our  names  and  for  our  ufe  to  folicit 
**  and  tranlact,  and  take  care  of  all  our  concern  and 
%%  intercut  in  any  and  every  prize  or  prizes,  feizure 
•*  or  leisures,  recapture  or  recaptures,  that  have 
4%  been  or  may  hereafter  be  taken,  feized,  retaken,  or 

i%  dv  It  roved  by  the  faid  belonging  to  any 

M  Hates  or  powers  or  their  fubje&s  which  now  are  or 
4%  hacafter  may  be  at  war  with  Great  Britain,  or 
%%  to  which  we  may  become  entitled  by  any  means 
whatlocver  ;  giving  and  hereby  granting  to  our 
•*  laid  attornies  and  agents,  our  full  power  and  autho- 
1  icy  in  the  premifes,  for  inventorying,  appraifmg, 

"  felling 
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•*  felling  or  otherwife  difpofing  of  all  fuch  prizes,  fci-  The 
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zures,  or  recaptures,  their  cargoes,  goods,  guns, 


46  tackle,  apparel  and  furniture,  either  by  public  or  March  15th, 
"  private  fale,  as  they  (hall  think  moft  fit,  and  for 
"  receiving  the  proceeds  arifing  therefrom  out  of  the 
*'  regiftry  of  the  High  Court  of  Admiralty,  or  of  any 
"  Court  of  Vice  Admiralty,  or  of  and  from  any  per- 
"  fon  or  perfons  whatfoever,  in  whofe  cuftody  or  pof- 
"  feffion  the  fame  may  happen  to  be ;  and  to  receive 
"  of  and  from  the  treafurer  and  commiffioners  of  His 
"  Majefty's  Navy,  or  whom  elfe  it  may  concern,  all 
"  bounty  or  other  money  to  which  we  are  or  may  be- 
"  come  entitled  by  virtue  of  the  capture  or  deftruction 
"  of  any  fhip  or  veflel  of  war  belonging  to  the  enemies 
"  of  Great  Britain,  or  by  virtue  of  any  prize,  feizure, 
"  recapture  or  detention  whatfoever,  Sec.''  Other  let- 
ters of  agency  were  executed  on  the  23d  of  Oclober 
1813  by  Captain  Byron,  and  fome  of  the  officers  and 
crew,  in  favor  of  Meflrs.  Sykes  only ;  but  this  inftrument 
not  being  figned  by  a  fufficient  number  of  each  clafs, 
new  letters  of  agency  were  executed  by  them  on  the 
28th  of  September  1814.  Thefe  letters  of  agency  were 
in  the  following  terms :  "  We  nominate,  conftitute, 
"  and  appoint  James  Sykes  fenior  and  James  Sykes  ju- 
"  nior,  of  Arundel  Street,  London,  jointly  and  feverally 
"  to  be  our  true  and  lawful  attornies  and  agents,  for 
"  us,  and  in  our  names  and  for  our  ufe  to  folicit, 
"  tranfaft  and  take  care  of  all  our  concern  and  intereft 
"  in  any  and  every  prize  or  prizes,  feizure  or  feizures, 
Droits  of  Admiralty,  recapture  or  recaptures  that 
•*  have  been  or  may  hereafter  be  taken,  feized,  re- 
M  taken  or  deftroyed  by  the  faid  fhip,  belonging  to  any 
"  ftates  or  powers  or  their  fubje&s,  which  now  are  or 
"  hereafter  may  be  at  war  with  Great  Britain,  or  to 

"  which 
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March  15th, 
1 8l  J. 


which  we  are  or  may  become  entitled  by  any  means 
whatfoever  ;  giving  and  hereby  granting  to  our  faid 
"  attornies  and  agents  our  full  power  and  authority  in 
"  the  premifes,  for  inventorying,  appraifmg,  felling  or 
"  otherwife  difpofing  of  all  fuch  prizes,  feizures,  or 
"  recaptures,  their  cargoes,  goods,  guns,  tackle, 
"  apparel,  and  furniture,  either  by  public  or  private 
**  fale,  as  they  (hall  think  moil  fit,  and  for  receiving  the 
**  proceeds  arifing  therefrom  out  of  the  regiflry  of  the 
u  High  Court  of  Admiralty,  or  of  any  Court  of  Vice 
"  Admiralty,  or  of  and  from  any  perfon  or  perfons 
*<  whatfoever  in  whofe  cuftody  or  pofleffion  the  fame 
"  may  happen  to  be ;  and  to  receive  of  and  from  the 
"  honourable  the  treafurer  and  commiffioners  of  His 
*•  Majefty*s  Navy,  or  whom  elfe  it  may  concern,  all 
bounty  or  other  money,  to  which  we  are  or  may 
<c  become  entitled  by  virtue  of  the  capture  or  deftruc- 
««  tion  of  any  (hip  or  veflfel  of  war  belonging  to  the 
"  enemies  of  Great  Britain,  or  by  virtue  of  any  prize, 
«*  feizure,  recapture,  or  detention  whatfoever,  Sec." 

It  was  fworn  by  Captain  Byron  in  an  affidavit  made 
by  him  "  That  the  letters  of  agency  executed  on  the 
"  23d  of  June  1812  in  favor  of  the  faid  Hart/borne, 
«  Boggs9  and  Co.,  William  Ayre^vA  James  Sykes,  were 
"  meant  and  intended  to  relate  to  their  intcrefts  in 
"  fuch  captures  as  mould  be  adjudged  lawful  prize  to 
"  the  Deponent  and  his  officers  and  (hip's  company, 
**  and  not  to  any  veffel  or  cargo  which  might  be 
"  detained  by  reafon  of  any  embargo  or  other  pro- 
*'  vifional  orders  of  His  Majefty's  Government ; 
*  and  no  directions  or  inftru&ions  whatever  were 
u  given  either  to  the  faid  Meflr*.  Hart/borne,  Boggs, 
"  and  Co.,  or  to  the  faid  William  Ayre,  relating  to 
"  any  other  interefts  of  the  Deponent,  his  officers  and 
"  fhip's  company,  in  the  (aid  fhip  and  cargo :  And  he 

"  further 
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*'  further  made  oath,  that  as  foon  as  it  became  necef-  The 

u  fary  to  appoint  an  agent,  to  prefent  memorials  to  Hare' 

«f  His  Majefty's  Government,  and  to  take  the  proper  March  rjth, 

"  fteps  to  obtain  remuneration  for  fuch  feizure,  direc-  1%i5% 

"  tions  were  given  to  Meflrs.  Sykes  to  aft  accordingly ; 

c<  and  letters  of  agency  were  executed  by  this  Deponent 

«*  and  many  of  his  officers  and  crew  in  favour  of  the 

"  faid  Meflrs.  Sykes,  bearing  date  the  23d  day  of 

"  Oclober  1 8 13,  but  the  fame  not  being  figned  by  a 

•c  fufficient  number  of  each  clafs,  new  letters  of  agency 

«  were  executed  to  the  faid  Meflrs.  Sykes,  upon  the 

"  28  th  day  of  September  18 14,  intended  efpecially 

"  to  authorize  them  to  folicit  the  grant  from  the  pro- 

*  ceeds  of  all  (hips  and  cargoes  detained  under  the 

"  provifional  order  aforefaid,  by  His  Majefty's  faid  fhip 

"  Belvidera*  and  for  that  purpofe  the  words  Droits 

"  of  Admiralty  were  inferted  at  the  time  of  the  exe- 

*'  cution  of  the  faid  letters  of  agency  in  addition  to 

"  the  ufual  printed  form,  there  not  being  at  the  faid 

"  time  any  property  which  the  appearer  has  fince  un- 

"  derftood  to  be  property  called  Droits  of  Admiralty, 

"  to  which  fuch  words  applied,  &c." 

Mr.  Sykes  having  obtained  from  Halifax  the  proper 
documents,  prefented  a  memorial  to  the  Lords  of  His 
Majefty's  Treafury,  and  fucceededin  procuring  the  pre- 
fent warrant  for  the  payment  of  the  money  out  of  the 
regiftry  of  the  Court.  Mr.  Ayre,  who  had  returned  to 
Eurtpe*  alio  wrote  to  Halifax  for  the  neceffary  docti- 
ments  to  enable  him  to  prefent  memorials  to  the 
Government  to  obtain  the  warrant,  but  received  an 
anfwer  from  Meflrs.  Hart/homey  Bogg,  and  Co.  dating 
that  the  documents  had  already  been  forwarded  to 
Mr.  Sykes.    In  confequence  of  this  information  he 
did  not  deem  it  proper  to  put  the  Captors  to  any  addi* 
tional  expence  by  prefenting  another  memorial. 

Judgment.  a 
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Judgment. 

Sir  W.  Scott. — This  queftion  turns  upon  a  preference 
between  two  rival  powers  of  agency,  applying  as  it 
is  contended  on  the  one  fide,  but  denied  on  the  other, 
to  bounty  money  which  has  been  granted  by  His  Ma- 
jcily  to  the  feizors,  out  of  the  proceeds  of  an  American 
vcfel  and  cargo,  which  was  feized  and  detained  by  the 
orders  of  Government,  before  the  commencement  of 
hvH";iii;ics  between  this  country  and  America.    On  the 
buukirt£  out  of  hoililities  the  veflel  and  cargo  were 
pro.xcdod  agninft  in  the  Vice-Admiralty  Court  at 
lL:ifux%  and  the  fame  were  condemned.    The  feizors 
had  appointed  certain  agents  prior  to  this  capture,  in 
the  ulual  form  ;  and,  after  the  proceedings  had  taken 
pi, we,  they  ulio  appointed  an  agent  fpecially  for  the 
maiu^cmrut  of  this  property.    It  is  quite  clear  that 
pAttui  may  execute  powers  for  different  purpofes,  and 
to  dale  t  en:  peribns  ;  they  may  grant  a  power  to  one 
tt^em  tor  the  dillribution  of  prize,  and  may  confine  it 
to  the  matter  of  prize,  and  they  may  appoint  another 
aflcnt  for  the  diftribution  of  bounty.  His  Majefty  is  not 
twund  to  grant  any  bounty,  and  therefore  fuch  a  power 
would  be  only  eventual.    1  obferve  that  in  the  memo- 
rial prefented  to  His  Majefty,  the  word  "remuneration" 
lias  been  made  ufe  of,  a  word  not  corrc&ly  ufed  on 
occafions  of  this  kind*  By  referring  to  the  A&  of  Par- 
liament, it  will  be  found  that  the  words  Bounty  or 
property  gratuitoujly  given,  would  have  been  more  ap- 
propriate terms. 

The  firft  queftion  arifes  upon  the  validity  of  the  firft 
power  as  applicable  to  both  fpecies  of  property,  to 
bounty  as  well  as  to  prize.  If  that  be  not  a  valid 
power,  as  to  this  bounty  money,  the  party  (landing 
upon  it  could  have  no  right  to  queftion  the  title  of 
another  pcrfon  claiming  to  ad  under  an  inftrument  of  * 

a  later 
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a  later  date.    In  order  to  determine  that  queftion  I 
muft  look  at  the  terms  of  the  power  of  attorney,  and 
they  certainly  are  terms  of  very  large  import :  It  ap- 
points the  parties  therein  named,  **  jointly  and  feve- 
rally,  to  be  our  true  and  lawful  attornies  and  agents  for 
us,  and  in  our  names,  and  for  our  ufe,  tofolicit  and 
tranfaft,  and  take  care  of  all  our  concern  and  intereft 
in  any  and  every  prize  or  prizes,  feizure  or  feizure:, 
recapture  or  recaptures,  that  have  been,  or  may  here- 
after be,  taken,  feized,  retaken,  or  deftroyed,  belong- 
ing to  any  dates  or  powers,  or  their  fubjects  which 
now  are,  or  hereafter  may  be,  at  war  with  Great  Bri- 
tain, to  which  we  may  become  entitled  by  any  means 
whatfoever and  it  goes  on  to  fay,  "  that  they  are 
empowered  to  receive  of  and  from  the  Honourable  the 
Treafurer  and  Commiffioners  of  His  Majefty's  navy, 
or  whom  elfe  it  may  concern,  all  bounty  J*  (the  very 
technical  term  which  is  ufed  in  the  Aft  of  Parliament,) 
"j//  bounty  or  other  money  to  which  we  are,  or  may 
become,  entitled,  by  virtue  of  the  captarejor  detention 
of  any  (hip  or  veifel  of  war  belonging  to  the  enemies  of 
Great  Britain,  or  by  virtue  of  any  prize,  feizure,  re- 
capture, or  detention  whatfoever."    Now  how  it  can 
be  contended,  that  thefe  words  do  not  apply  to 
a  cafe  like  the  prefent,  I  am  at  a  lofs  to  conceive. 
The  claufe  in  the  A6t  of  Parliament,  referring  to 
thefe  fpecies  of  grants,  confirms  this  interpretation : 
for  it  contains  no  direction  for  the  appointment  of  frefh 
agents,  but  merely  gives  to  Greenwich  Hofpital  the 
unclaimed  mares  of  thefe  matters  of  bounty,  as  the 
law  had  before  given  to  it  the  unclaimed  (hares  in  mat- 
ters of  prize.    Looking,  therefore,  at  the  terms  of 
this  power,  which  are  as  univerfal  as  terms  can  be  in 
their  extent,  and  as  precife  in  their  application  to  the 
cafe  j  and  looking  at  the  claufe  of  the  A&  of  Parlia- 
ment, 
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ment,  I  have  no  doubt  whatever,  that  they  apply  as 
much  to  matters  of  bounty,  as  to  matters  of  prize. 
But  it  is  faid  that  thefe  letters  of  agency,  which  were 
executed  on  the  23d  of  June,  18 12,  were  meant  and 
intended  to  be  ftrittly  confined  to  prize-intereft ;  meant 
and  intended  by  whom  ?  That  is  not  dated.  The  only 
perfon  that  fpeaks  to  the  matter  of  intention  is  Captain 
Byron  ;  but  he  can  only  be  allowed  to  fpeak  for  him* 
felf ;  and,  if  he  had  intended  to  limit  the  powers  of 
agency  to  matters  of  prize  only,  his  bufmefe  was  not  to 
ufe  words  of  fuch  large  import,  as  to  include  bounty  as 
well  as  prize.  A  party  cannot  be  heard  to  fay,  that 
although  I  have  (igned  this  inftrument,  my  intention 
and  meaning  was  different.  If,  indeed,  there  had 
been  any  ambiguity  in  the  language,  he  might  then 
perhaps  have  been  permitted  to  come  forward  and 
explain  it  j  but  where  the  inftrument  fpeaks  for  itfeft 
he  cannot  be  heard  to  aver  againft  his  own  aft,  even  for 
himfelf,  and  much  lefs  for  a  hundred  other  perfons. 

I  have  made  enquiry,  and  find  it  has  been  the 
conftant  practice  for  the  fame  agent  to  aft  in  cafes  of 
bounty  as  in  matters  of  prize  ;  and  it  is  a  matter  of 
great  convenience  that  it  mould  be  ib.  The  deter* 
minations  in  the  cafe  of  the  Expedite,  and  in  the  cafe 
of  the  Ondernebming,  were  to  this  effect— -that  letters 
of  agency  were  as  applicable  to  one  fpecies  of  tntereft 
as  to  the  other* 

So  much  for  this  part  of  the  cafe,  as  to  the  applica- 
bility of  the  firft  inftrument  to  matters  of  bounty.  But 
then  comes  another  quefb'on,  Has  this  power  of  attor- 
ney been  revoked  by  a  fubfequent  inftrument  of  the 
fame  kind  ?  Parties  ha?e  generally  a  right  to  revoke  the 
appointment  of  their  agents  j  but  this  Court  has  always 
looked  upon  a  naval  agent  as  a  kind  of  public  cha* 
ratter,  and,  confidering  the  public  truft  with  which 
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he  is  invefted,  if  he  has  afted  in  the  cafe,  It  will  not  The 
be  inclined  to  hold  his  power  of  agency  to  be  revoked  * 
without  iuft  caufe  fhewn :  if  there  has  been  mifconduS,  March  151b, 
grofs  negligence,  or  embezzlement  of  any  kind,  which 
deftroys  the  confidence  repofed  in  him,  it  would  be  the 
duty  of  the  Court  to  interfere  j  but  where  the  agent 
has  duly  regiftered  his  power,  and  has  actually  inter- 
meddled with  the  bufinefs,  and  conducted  it  practically, 
to  a  confiderable  extent,  he  is  not  to  be  removed  at 
the  mere  fancy  and  caprice  of  the  party  by  whom  the 
appointment  was  made.  Now,  in  this  cafe,  it  is 
perfectly  clear  that  thefe  parties  have  intermeddled 
with  this  property.  The  velTel  was  carried  into 
Halifax,  and  they  did  every  thing  that  agents  could 
do  for  the  prefervation  of  the  property,  until'  the 
Crown  interfered  and  put  it  into  the  hands  of  its  own 
agents.  Since  that  time,  it  appears,  that  a  memorial 
has  been  prefented  by  Mr.  Sykes,  which  would  alfo 
have  been  prefented  by  them,  but  for  the  confideration 
of  faving  the  expence.  They  pofTefs,  therefore,  every 
thing  that  is  required  by  the  Court  to  fhew  they  are  in 
rightful  pofleflion  of  the  truft  ;  but  I  am  further  of 
opinion,  that  the  inftrument  here  fet  up  in  oppofition 
is  not  even  valid  for  the  purpofe  of  revocation.  There 
was  an  inftrument  executed,  which  was  conceived  to 
be  inaccurate  and  infufficient,  and  therefore  cancelled. 
Another  power  was  afterwards  executed  in  which  the 
words,  Droits  of  Admiralty,  are  introduced  as  pro- 
perly defcriptive  of  the  property  in  queftion.  It  turns 
out  however  that  this  defcription  does  not  apply,  be- 
caufe  the  property  in  queftion  is  not  a  Droit  of  Admi- 
ralty, but  a  Droit  of  the  Crown,  as  contradiftinguimcd 
from  it.  It  is  therefore  not  very  reafonable  to  demand 
at  the  fame  time  that  the  Court  fhould  give  a  ftrid.  in- 
terpretation to  the  words  in  the  original  power,  and 
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a  liberal  and  enlarged  one  to  thofe  that  occur  in  the 
Ha***  fecond.  The  fact  is,  that  the  words  of  the  fecond  power 
March  ijth,  do  not  defcribe  the  fpecies  of  property,  that  is,  the 
xSiJ"  fubject  of  conteft,  and  therefore  can  have  no  revocatory 
effect  upon  the  firft.  1  have  already  faid,  that  where 
parties  have  proceeded  to  the  extent  thefe  perfons  have 
done,  to  continue  the  truft  in  the  fame  hands  is  matter 
of  great  convenience  :  It  has  been  .the  general  practice 
fo  to  continue  it,  and  the  Court  will  not  now  depart 
from  that  practice.  The  other  parties  have  prefented  a 
memorial,  and  have  advanced  a  fum  of  money,  which 
they  mud  be  reimburfecL  I  am  of  opinion  upon  the 
whole  of  the  cafe,  that  the  firft  power  of  agency  is 
perfectly  good,  and  extends  to  all  the  parts  of  the 
property,  and  that  it  has  not  been  revoked  by  any 
iubfequent  power  of  agency  :  and  therefore  I  (hall 
direct  the  proceeds  to  be  paid  out  to  Mr.  Sykes  and 
Mr,  Ayre  conjointly. 


HUNTER,  Rogers. 

t&ij. 

Judgment. 

BythtUwof  CJR  W.  Scott. — This  (hip,  being  an  American  (hip* 
tvcry  maritime        wjth  a  valuable  cargo  on  board,  part  of  which  has 

court  of  Europe,  °  / 

tyoiutim  of  already  been  condemned  as  American  property,  was 
Hj»lde"7urthlr  captured  on  the  18th  of  March  18 14,  off  the  port  of 
^"^infw'Sn.  Can/on9  and  after  failing  about  for  a  few  days,  was 
J^unutkn ;  thi  carried  to  Macao,  where  the  captain,  and  a  perfon 
who  is  defcribed  as  the  fupercargo,  were  releafed  at 
their  own  requeft.  The  captain,  it  appears,  made  the 
»h«t,  if  t\\  ot^er  0f  ^ js  way  to  AmericQ  without  returning  to  Canton, 
fiwir.tkitctivum-  Duj  non  conjlat,  what  became  ol  the  lupercargo  r  1  he 

it*tii  »  il  'lie  Ibnll 

r.t<  he  daronjtory,  particularly  if  the  »a  was  done  by  a  perfon  who  has  interefta  of  bis  own  that 
i»l»>t  be  btnobted  by  the  comiBifSon  of  this  iojurioua  aa. 
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fhip  and  cargo  were  ordered  by  Sir  Samuel  Hood,  the 
commander  on  that  ftation,  to  proceed  to  England  for 
adjudication.  It  is  proved  that  in  coming  home,  the 
fhip  put  into  Madras  Roads,  where  (he  remained 
more  than  five  weeks.  Why  me  (laid  fo  long  does 
not  appear,  but  me  afterwards  purfued  her  original 
voyage,  as  intended  by  the  Admiral  to  England, 
where  the  prefent  proceedings  have  been  in  flit  u  ted, 
and  where  a  claim  has  been  given  in  very  indiftiher. 
terms,  by  a  gentleman  who  had  futtained  a  public 
American  character  in  this  country,  for  the  greater 
part  of  the  cargo  as  Chinefe  property,  belonging  to 
Honqua,  a  fubje&  of  the  Emperor  of  China, 

In  the  courfe  of  the  proceeding,  the  claimant  has 
offered  an  affidavit  made  by  a  perfon  in  this  town,  who 
defcribes  himfelf  as  the  agent  of  the  judge  of  the  Vice 
Admiralty  Court  at  Madras,  and  ftated  that  he  had  re- 
ceived a  letter  from  that  refpectable  perfon.  The  letter 
itfelf  is  not  exhibited,  but  the  affidavit  ftated,  that  it 
informed  the  perfon  who  received  it,  that,  after  a 
detention  of  three  or  four  months  in  Madras  Roads, 
and  no  proceedings  inftituted  on  the  part  of  the  captor 
to  bring  the  (hip  and  cargo  to  adjudication,  a  claim 
had  been  given  there,  and  that  the  captor  had,  never- 
thelefs,  carried  away  the  (hip  from  Madras  Roads, 
and  brought  her  to  England*  It  is  not  explained  of 
what  nature  this  detention  was,  or  how  impofed,  nor 
for  whom  the  claim  was  given  at  Madras.  It  appeared 
to  me,  that  the  prefent  claimant  could  have  no  right 
to  produce  fuch  an  affidavit,  becaufe  the  only  legitimate 
purpofe  for  which  fuch  a  party  could  give  it  would 
be  to  obtain  a  remitter  of  the  caufe  to  that  jurifdi&ion 
which  had  been  improperly  declined ;  and  this  purpofe 
could  not  be  pretended  by  a  party,  who  in  the  fame 
breath,  was  praying  this  Court  to  proceed  and  toexecute 
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n»»       the  function  of  reftoring  the  property.    Not  being  of. 
fered  for  that  purpofe,  it  could  only  be  offered  for  the 


Airru  ijtb,  indirect  purpofe  of  creating  a  prejudice  againft  the  cap* 
18,5  tor,  which  was  to  affect  the  mind  of  the  Court  in  the 
queftion  between  the  two  parties.  Such  an  indirect  pur- 
pofe this  Court  couid  never  fandtion,  feeling  it  to*  be 
its  proper  duty  to  decide  that  queftion  upon  its  own 
proper  merits,  and  that  the  learned  Judge  muft 
confider  the  production  of  his  letter,  or  the  ftatement 
of  its  contents,  in  tsrder  to  interfere  at  all  with  the 
performance  of  that  duty,  to  be  an  unwarrantable  ufe 
of  his  com  munication  • 

Certainly,  if  I  underftand  this  mdiftinct  ftatement  to 
hold  out  any  complaint  on  the  part  of  the  Judge,  I  need 
not  fay,  that  any  complaint  coming  directly  from  fo 

refpectable  a  quarter,  addrefled  in  the  proper  form, 
and  to  the  proper  reforr,  would  be  confidered  with  all 
the  attention  that  is  due  to  it. — This  Court  is  extremely 
oifpofed  to  hold  it  as  generally  proper,  that  queftions 
of  capture,  arifing  in  that  remote  part  of  the  world, 
fhould  be  decided  there  in  the  Courts  inftituted  for 
that  purpofe,  although  this  Court,  poffeffing  an  unr- 
verfal  jurifdiction  has  of  courfe  a  concurrent  jurif- 
diction  with  them  all.    At  the  fame  time,  without 
meaning  to  give  any  undue  enconragment  to  another 
practice,  I  am  not  prepared  to  fay,  that  circumltances 
may  not  poffibry  occur,  in  which  the  contiguous 
Courts  may  not  be  the  moft  convenient  to  the  King's 
cruifers  in  a  fair  legal  eftimate  of  convenience*  Exi- 
gencies of  the.public  fervice  may  call  upon  them  to  pro- 
ceed to  Europe ;  the  nature  of  the  cargoes  taken  may 
render  them  unfit  for  the  Indian  market  in  cafe  of 
neceflary  converfion  pending  fuit ;  the  property  may 
appear  to  belong  10  parties,  who  are  more  in  the 
vicinity  of  the  European  Court  of  prize,  andean  commu- 
nicate 
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nicate  with  it  much  more  promptly.  Thefe,  and  other  th« 
circumftances,  may  influence  a  juft  and  cautious  dif-  Hpmtew. 
cretion.    Nor  am  I  prepared  to  fay,  that  if  a  King's    April  ijth, 
cruifer  has  upon  juftifiable  reafons  directed  his  prize  x8lJ* 
to  proceed  to  England,  the  mere  coming  into  roads,  in 
itinere,  will  induce  a  legal  obligation  to  proceed  to  adju- 
dication in  the  Court  that  has  the  local  jurifdiction. 
Ships  mud,  in  fo  long  a  voyage,  touch  at  fome  interme- 
diate places  for  purpofes  of  neceflary  refrefhment.  It  is, 
and  mud  be,  fo  done  by  all  (hips,  and  it  is  not  the 
mere  going  in  in  tranfttu  for  fuch  an  occafion,  that  will 
make  it  at  all  unlawful  for  theveffel  to  proceed  upon  the 
original  deftination,  if  otherwife  proper.    1  do  not 
apply  thefe  principles  to  the  prefent  cafe,  becaufe  the 
fads,  as  flated,  do  not  at  all  enable  me  to  do  fo  ;  but 
I  think  itnot  inexpedient  to  intimate  fo  much  of  the 
difpofitions  of  this  Court,  and  likewife  of  its  legal 
opinions  upon  thefe  fubjects. 

I  proceed  to  the  matter  of  the  prefent  cafe.  I  have 
already  obferved  that  the  captain,  and  the  perfon  called 
the  fupercargo,  were  withdrawn  at  Macao,  very  im- 
properly, without  doubt,  but  in  a  way  that  can  give 
neither  of  thefe  parties  a  right  to  complain,  being  a 
joint  aft,  done  by  the  confent  of  the  one,  at  the  felici- 
tation of  the  other.  The  only  parties  who  have  a  right 
to  complain  are  the  Court  on  the  one  fide,  and  the 
aflerted  proprietor  on  the  other,  who  are  robbed  of  the 
proper  evidence  on  which  the  cafe  ought  to  be  con* 
fidered.  The  effect  of  this  mifmanagraent  is,  that,  in 
truth,  only  one  real  witnefs  is  produced  —the  mate  ; 
the  other  a  negro  cook,  picked  up  juft  before  the 
failing,  being  quite  ignorant  of  the  whole  bufinefs. 
In  the  depofition  of  the  witnefs,  it  appears,  that  "  the 
"  laft  voyage  of  the  (hip  commenced  at  Bojlon,  in 
"  North  America,  and  was  to  have  ended  on  the  re- 
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The       "  turn  of  the  faid  (hip  to  Bqfton^  after  having  gone  to 
1IuNTg1,    "  the  South  Seas,  and  Canton  in  China  ;  and  during 
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if 


1 5th,  "  the  faid  voyage,  before  (lie  was  taken,  (fhe,  after 
*8jj.  <{  igjyjng  Bo/lon,  where  (he  took  on  board  a  cargo 
u  confiding  of  iron  axes,  hatches,  axe-handles,  hat" 
**  chet-handles,  chiflels,  files,  ivory  knives,  razors, 
"  fciflfars,  and  looking  glafles,  for  trade  with  the 
"  Indians),  failed  therewith,  firft  of  all,  to  Otabeiti, 
"  for  provifions  (the*  people  on  board  being  fick),  but 
was  bound  to  the  Fergus  Iflands  ^  in  the  South  Seas9 
and  from  Otaheite  flie  failed  to  the  Marque/as  Jflands, 
in  confequence  of  getting  information  that  Sandal- 
wood was  to  be  had  there  ;  but  the  captain  notthink- 
*  ing  the  Sandal-wood  was  good  there,  the  faid  (hip 
"  left  the  faid  iflands,  and  failed  to  Huwiana,  one  of 
Ci  the  Society  l/lands,  where  they  took  in  water  and 
*c  frefli  provifions,  and  bartered  a  few  looking-glafTes 
"  and  other  articles  for  the  fame,  and  then  failed  to 
44  Tocaroba,  one  of  the  Fergus  Iflands,  where  part  of 
**  the  aforefaid  cargo  was  bartered  for  about  forty-tons 
of  Sandal- wood,  and  then  the  faid  (hip  proceeded 
to  the  Marqucfas  IJlands  again,  where  a  further  part 
of  the  cargo  was  bartered  for  Sandal-wood,  which 
**  was  found  to  be  better  than  at  firft  was  fuppofed  ; 
"  and  the  faid  fhip  having  then  completed  her  cargo  of 
"  Sandal-wood,  {he  then  proceeded  therewith,  and 
<f  with  the  remainder  of  the  outward  cargo,  where 
*'  the  whole  of  the  cargo  of  Sandal-wood  was  fold  and 
"  delivered  \  but  the  remainder  of  the  out-ward  cargo 
"  confifting  of  iron,  was  left  on  board  for  another 
•c  voyage  to  the  Marque/as,  to  which  fhe  accordingly 
u  failed  from  Cunton,  having  taken  nothing  but  pro- 
fi  vilions  at  the  laft-mentioned  place  j  and,  on  the  faid 
"  (hip's  arrival  at  the  Marque/as  Iflands ,  the  remainder 
"  of  the  faid  outward  cargo  of  iron  (except  about  fif- 
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teen  tons,  and  about  eighteen  hundred  weight  of  fteel)  ^  The 
"  was  there  bartered  for  another  cargo  of  Sandal-wood, 
"  with  which  the  fhip  failed  to  Canton,  and  then  i<th, 
l(  fold  and  delivered  the  faid  cargo  of  Sandal -wood, 
"  and  the  remainder  of  the  faid  outward  cargo,  except 
the  eighteen  hundred  weight  of  fteel ;  that  it  was 
in  the  month  of  February,  1813,  when  the  faid  (hip 
"  arrived  at  Canton  the  fecond  time,  and  the  faid  fhip 
w  was  then  about  to  take  on  board  a  cargo  of  tea 
u  for  Bojion  ;  but,  juft  at  the  time  when  the  fuper- 
"  cargo  had  purchafed  one  choap  load  of  teas,  and 
**  two  boxes  of  Nankeens,  information  was  received 
cc  of  the  war  having  broken  out  between  Great  Britain 
"  and  America,  and  thereupon  the  fupercargo  de filled 
"  from  making  any  further  purchafes,  and  the  teas 
"  which  he  had  then  already  bought,  were  lodged  in  the 
merchants  warehoufes  at  Canton,  and  the  (hip  was 
ftripped  and  laid  up,  and  fo  continued  till  the 
"  firft  day  of  March  1814,  when  (he  began  to 
"  take  in  the  cargo  which  {he  had  on  board  at 
u  the  time  when  fhe  wasfeized  and  taken,  confifting 
"  of  teas,  alum,  and  Nankeens  (the  eighteen  hun- 
"  dred  weight  of  fteel  remaining  on  board  the 
u  (hip,  and  being  alfo  on  board  at  the  time  of 
"  capture),  and  ihe  failed  from  Canton,  which  was 
"  her  laft  clearing  port,  on  the  17th  of  the  faid  month 
"  of  March  1814,  and  was  captured  on  the  18th," 
the  very  day  after  {he  quitted  Canton,  The  whole  of 
the  cargo,  he  fays,  except  the  fteel,  was  put  on  board 
at  Canton,  between  the  x  ft  and  the  16th  day  of  March 
1814.  Being  called  upon  to  anfwer,  as  to  the  fhip. 
ment  of  the  property  now  in  queftion,  he  fays,  that  "  it 
"  was,  as  be  underjlood,"  that  is  the  guarded  way  in 
which  hd  expreffes  himfelf,  "  fhipped  on  board  the 
u  faid  vcflel  by  one  Uonqua,  a  Cbinefe  merchant,  and 
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Th«       ««  a  native  of  China,  living  at  Canton,  but  whom  he 
r    rNT"'    «  never  faw,  for  his  own  account,  and  to  be  de- 
Aprii  15th,    "  livcred  in  America'9    Now  if  Honqua  was  really  the 
1%ls'      lader  of  thefe  goods,  it  is  a  little  extraordinary  that 
he  mould  never  have  been  fecn  by  this  witnefs,  the 
mate  of  the  veflel,  who  is  the  perfon  commonly  em- 
ployed in  managing  the  fhipment  of  the  cargo.  When 
afked  as  to  the  property,  he  is  unable  to  anfwer  :  He 
fays  that,  "  whole  real  property  that  part  of  the  Cud 
"  cargo  was  and  is,  or  to  whom  the  fame  was  and  is 

configned,  or  for  whole  real  account,  rifk,  and 
"  benefit,  the  faid  goods  were  to  have  been  delivered 
#c  in  America,  he  cannot  anfwer.''  This  ignorance 
of  the  mate,  together  with  the  defed  of  papers, 
renders  it  a  cafe  ftanding  in  need  of  funher  proof,  if 
the  parties  are  entitled  to  give  it.  But  a  fact  appears, 
that  renders  this  queftionablc,  and  that  is,  a  fpoliation 
of  papers  committed  by  the  matter,  the  agent  of 
Honqua,  and  admitted  fo  to  be  by  the  confeffion  of 
fad  fpoken  to  by  this  witnefs. 

It  is  certain,  that,  by  the  law  of  every  maritime  Court 
of  Europe,  fpoliation  of  papers  not  only  excludes  further 
proof,  but  does,  per  fe,  infer  condemnation,  founding 
a  prefumption,  juris  et  de  jure,  that  it  was  done  for 
the  purpofe  of  fraudulently  fupprefling  evidence,  which, 
if  produced,  would  lead  to  the  fame  refult ;  and  this 
furely  not  without  reafon,  although  the  lenity  of  our 
code  has  not  adopted  the  rule  in  its  full  rigour,  but 
has  modified  it  to  this  extent,  that,  if  all  other  cir- 
cumftances  are  clear,  this  circumftance  alone  (hall  not 
be  damnatory,  particulary  if  the  ad  was  done  by  a 
perfon  who  has  interefts  of  his  own  that  might  be 
benefitted  by  the  commifEon  of  this  injurious  act. 
But  though  it  does  not  found  an  abfolute  prefumption 
juris  et  de  jure,  it  only  flops  fhort  of  that,  for  it  cer- 
tainly 
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tainly  generates  a  moll  unfavourable  prefumption.  A  „The 
cafe,  that  efcapcs  with  fuch  a  brand  upon  it,  is  only 


faved  fo  as  by  fire.  There  inuft  be  that  overwhelm-  ^plr^jlh> 
ing  proof  arifing  from  the  concurrence  of  every  other 
circumftance  in  its  fayour  that  forces  a  conviction  of 
its  truth,  in  fpite  of  the  powerful  impreffion  which 
fuch  an  ad  makes  to  its  entire  reprobation.  It  is  the 
lefs  neceflary  to  examine  this  minutely,  becaufe  the 
Court  has  admitted  the  introduction  of  proof  not  pro- 
fefledly  and  formally  in  that  character  of  further  proof, 
but  manifeftly  fo  to  be  confidered  in  fubftance  and 
effect,  confifting  of  affidavits  and  papers,  that  do  not 
appear  to  have  been  on  board  this  veflel.  The  quef- 
tion  remains,  whether,  with  the  advantage  of  all  the 
evidence  that;  has  been  admitted,  it  anfwers  the  de- 
scription of  a  cafe  in  which  an  unfortunate  act  of 
fpoliation  occurs,  but  which,  in  all  other  refpecls, 
wears  the  afpect  of  perfect  fincerity  and  truth.  In  con- 
fidering  that  queftion,  it  may  be  proper  to  confider  the 
conduct  of  the  parties,  for  conduct  is  a  good  expofitor 
of  facts.  If  the  parties  act  in  a  way  confiftent  with 
their  ftatement,  it  greatly  confirms  the  itatement  $  if, 
on  the  other  hand,  they  conduct  themfclves  in  a  way 
that  appears  utterly  irreconcilable  with  it,  then  it  is 
not  too  much  to  fay,  that  the  credibility  of  the  ftate- 
ment is  deeply  affected  by  the  contradiction  of  the 
fa&s. 

The  Captain  of  this  (hip,  as  far  as  appears, 
was  employed  as  a  mere  navigator,  for  a  fupercargo, 
was  fent  from  America  on  the  outward  voyage,  who 
was  intruded  with  the  management  of  the  concern. 
The  (hip  was  laid  up  for  months  at  Canton^  the  return - 
voyage  being  defeated.  Hew  this  man,  the  captain,  was 
introduced  to  Honjua,  how  he  negotiated 'with  him, 
or  how  he  was  authorized  by  his  owners  fo  to  do  non 
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conftat*  No  inftruclions,  no  charterparty,  no  cor- 
refpondence,  is  produced.  But,  fomehow  or  other, 
he  is  intruded  with  the  conveyance  of  this  valuable 
cargo  to  America  on  Chinefe  account.  The  fliip  is 
captured  immediately  on  quitting  the  harbour,  and 
he  is  taken  in  the  fact  of  deftroying  the  papers.  He 
is  brought  back  with  this  property  fo  captured,  and 
with  the  concioufnefs  of  having  expofed  it  to  parti- 
cular peril  by  this  act  of  inadvertency.  What  would 
a  man  of  common  difcretion  and  common  honefty 
have  done  in  fuch  a  cafe  ?  Mod  certainly  he  would 
have  reforted  to  the  Chinefe  merchant ;  acquainted 
him  with  all  that  happened  ;  offered  his  fervices  for 
the  prefervation  of  the  property  ;  requefted  freft  evi- 
dences ;  and  accompanied  the  (hip  to  Macao,  where 
he  fwears  he  underilood  (he  was  to  go  for  adjudica- 
tion. No  man  of  common  honefty  could  have  (lop- 
ped fhort  of  this.  Does  he  do  fo  ?  Quite  the  contrary  ; 
for  he  fwears  pofitively  that  he  never  went  back  to 
Canton.  Did  he  correfpond  with  his  owner  ?  It  is 
impoflible  that  he  fhould  have  fo  done;  becaufe, 
fending  in  this  further  proof,  he  mufl  have  fent  in 
this  correfpondence,  if  it  ever  exifted.  He  makes  not 
the  moft  diftant  reference  to  it,  or  to  any  one  tranf- 
action  with  his  owner  ;  but  he  turns  his  back  entirely 
upon  poor  Honqua  and  his  intereft,  and  flies  away  to 
America  by  the  very  firft  (hip,  and,  as  it  happens,  by 
the  very  (hip  that  carries  Honqud s  letter  unknown  to 
him,  and  proving  Honqua  to  be  entirely  unapprized  of 
the  capture.  Is  this  poflible,  confident  with  the  fact, 
that  he  knew  Honqua  to  be  the  fole  owner  of  this  va* 
luabte  property,  and  that  the  American  merchants  had 
nothing  to  do  with  it  ?  The  man  who,  with  fuch 
knowledge,  acts  in  fuch  a  manner,  renounces  all  pre- 
tentions to  common  integrity.    His  conduct  can  be 
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accounted  for  only  on  the  fuppofition  that  he  perfectly  HuJ,TWU 

well  knew  the  contrary.    Taking  it  either  way,  I  —  — 

feel  I  do  not  carry  it  too  far  in  withholding  credit  ^j^f*1* 
from  this  pcrfon,  looking  at  what  he  Jays  and  what 
he  does. 

Of  the  fupercargo,  we  know  nothing  ;  he  is  with- 
drawn from  all  view.  What  became  of  him,  whether 
he  remained  in  China,  or,  as  is  more  probable,  re- 
turned along  with  the  captain  to  his  own  country  non 
conjiat.  If  the  latter,  it  is  very  extraordinary  that  there 
is  no  affidavit  from  him  ;  for,  though  he  is  held  out 
as  a  perfon  who  had  nothing  to  do  with  Honquas  pro- 
perty, yet  one  woulcl  naturally  expect  that,  mixed 
up  as  he  is  with  the  foundations  of  this  bufinefs,  his- 
own  fenfe  of  juftice,  and  therequefts  of  his  employers, 
who  are  defcribed  as  the  agents  of  Honquay  would  have 
extracted  an  affidavit  from  him,  explanatory  of  the 
circumftances,  as  far  as  he  knew  them.  But  no  affi- 
davit of  his  is  produced.  However,  there  muft  have 
been  fome  correfpondence  with  the  owners  of  the  fhip 
in  America  j  and,  if  fuch  correfpondence  were  pro- 
ducible, it  muft  have  been  produced.  They  could 
not  but  be  fenfible  that  the  cafe  muft  labour  under  the 
heavieft  fufpicions.  Here  is  a  fhip,  which  goes  with 
a  valuable  cargo  on  a  trading  voyage  of  very  pro- 
tracted length,  and  with  many  converfions  of  the  pro- 
perty in  the  courfe  of  many  adventures ;  with  the 
fruits  of  thefe,  fhe  goes  into  Canton,  with  the  inten- 
tion of  carrying  back  the  funds  fo  acquired  to  Ame- 
rica, vefted  in  a  valuable  cargo, — the  loading  of  which' 
was  begun,  but  afterwards  difcontinued  on  account 
of  the  news  of  war.  The  parties  muft  have  been 
aware  that  it  was  extremely  obvious  to  fufpicion,  in 
fuch  a  cafe,  that  artificial  modes  would  be  relorted  to, 
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™«m     to  effeft  the  purpofc  ;  that  the  name  of  a  Chinefe  would 
be  borrowed  or  aflumed  for  the  protection  of  the 


ApiHi j5^  rcturn*ProPcrty  f  tnati  to  rePe^  tn,s  prefumption,  it 
ought  to  be  documented  in  every  part  of  it  in  the  fullefl 
manner  ;  and  that,  even  without  taking  into  account 
.  the  fpoliation  t)f  papers,  no  proof  that  could  be  pro- 
duced could  be  deemed  fupsrfluous  of  further  proof 
admitted.  But  no  correfpondence  is  produced  ;  nor 
any  thing,  in  the  depofition  of  the  witnefs,  or  the 
affidavit  of  the  ma/ter,  that  is  at  all  fatisfa&ory.  AH 
that  is  produced  js,  a  duplicate  of  the  bill  of  lading, 
ligned  by  Rogers,  the  mafter,  whofe  title  to  credit  is 
very  infirm  ;  and  two  inftruments,  purporting  to  be 
figned  by  Honqua,  one  an  invoice,  declaring  it  to  be 
for  his  account  and  rilk, — the  other  a  very  fhort  and 
meagre  letter,  containing  a  very  flight  reference  to  this 
fliipment.  This  letter  purports  to  be  addrelTed  to 
Meffrs.  James  and  /.  H.  Perkins,  and  is  in  thefe 
terms :  "  I  have  now  the  honour  to  hand  you  invoice 
"  and  bill  of  lading  of  a  trifling  fliipment,  made  by 
*'  this  veflel  on  my  account,  amounting  to  244}^^ 
"  which  you  will  pleafe  to  receive,  and  difpofe  of  as 
"  you  may  think  advifeabie.  I  mud  beg  the  favour 
of  your  having  the  teas  particularly  examined  be* 
fore  fold,  as  they  are  a  parcel  fent  from  the  country 
**  on  my  own  account,  and  are  much  fuperior  to  thofe 
"  generally  fent  to  the  United  States,  and  well  caU 
"  culated  for  family  ufe.  I  alfo  inclofe  you  invoices 
"  and  bills  of  lading  of  my  fhipments,  per  Hunter  ^nd 
"  America,  the  former  amounting  to  40,1017^,  and 
"  the  latter  to  22,!  ioVWtt  The  Hunter  failed  about 
"  a  week  fince,  and  will,  I  hope,  be  with  you  in  due 
*'  time.  It  is  poffible  the  America  will  go  to  Ncu> 
Tork,  in  which  cafe  you  will  confign  the  property 
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**  by  her  to  our  mutual  friends  Meflrs.  Le  Roy,  homt«» 
"  Bayardy  and  M'Evers :  fhould  either  of  the  vefleU,  . 
*  in  which  I  have  (hipped  property,  be  unfortunately 
"  taken,  I  wifh  you,  as  my  attornies,  to  claim  in  my 
"  behalf ;  and,  if  proof  mould  be  required,  it  can 
"  be  forwarded  hereafter.  I  am,  gentlemen,  refpecV 
"  fully,  your  humble  fervant,  Honqua"  It  is  quite 
impoffible  that  this  can  be  the  only  letter  from  sHonqua^ 
if  it  really  comes  from  him.  But  of  that  there  is  no 
evidence  but  the  fnnilitude  of  hand-writing,  asattefted 
by  a  perfon  in  America,  who  profefifes  to  know  his 
hand,  and  the  Meflrs.  Perkins^  the  American  con- 
fignees ;  and  thefe  documents,  with  a  difclaimer,  on 
their  part,  of  their  property,  and  an  expreflion  of 
their  belief  that  it  belongs  to  Honqua,  is  the  whole 
evidence  upon  which  the  Court  is  expected  to  decree 
a  reftitution. 

Such  is  the  general  defcription  of  this  cafe.  If  we 
defcend  to  the  particular  circumftances  of  it,  every 
ftep  confirms  the  fufpicion.  The  mate,  who  ought  to 
have  been  thoroughly  acquainted  with  all  the  cir- 
cumftances, evidently  betrays  his  own  fufpicions ;  he 
never  could  have  depofed  in  the  manner  he  has  done, 
if  he  had  not  a  fincere  belief  that  the  account  given 
him  was  infincere  and  faithlefs.  Is  it  a  poflible  thing 
that  he,  the  mate,  mould  never  have  feen  Honqua% 
the  lhipper  of  this  valuable  cargo?  That  foul  circum- 
ilance,  the  fpoliation  of  papers,  is  admitted,  and  an 
explanation  is  attempted,  that  adds  to  the  apparent 
faithleffnefs  of  the  tranfa£Uon.  The  account  given  is 
explanatory,  but  not  true.  What  Captain  Rogers 
ftates  in  his  affidavit  is  this,  "  that,  on  the  approach 
"  of  the  Doris,  he  committed  to  the  flames  all  the  let- 
f  ters,  papers,  &c.  of  every  defcription,  on  board 
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"  the  ftip  Hunter,  from  an  apprehenfion  that  the  faid 
HuwT>> •     «  papers  might  contain  information  of  the  intended 
jpra  ijth,    "  departure  or  arrival  of  other  American  veflels,  and 
ltls'      "  that  fuch  veflels  might,  in  confequence,  be  more 
"  expofed  to  capture,  ihould  the  faid  papers  fall  into 
"  the  fiands  of  the  captors  ;  and  that,  amongft  thofe 
"  papers,  he,  in  the  confufion  attending  his  capture, 
*5  inadvertently  confumed  the  letters  and  papers  of 
u  Honquay  relative  to  the  aforefaid  fhipment."    It  is 
very  improbable  that  this  man  mould  have  thus  de- 
ftroyed  the  papers  that  were  neceflary  for  the  protec- 
tion of  the  neutral  property  intruded  to  his  care.  But 
the  definition  of  papers  fpoken  to  by  the  witnefs,  is 
of  a  different  kind.    He  fays,  that,  "  when  the  com- 
"  mander  of  the  Doris  frigate  came  on  board  the  prize 
<r  after  the  capture,  he  charged  Captain  Rogers*  the 
a  mafter,  with  having  thrown  fome  papers  overboard* 
"  after  the  colours  of  the  faid  prize  were  hauled 
"  down,  and  faid,  that  he  had  feen  him*  through  a 
4i  glafs,  throw  fuch  papers  overboard ;  and  that  Cap. 
•*  tain  Rogers,  in  reply  thereto,  admitted  that  he  had 
<(  fo  done,  and  faid,  that  the  papers  which  be  bad  fo 
u  thrown  overboard  were  invoices  of  the  cargo,  and 
"  fome  letters  to  merchants  in  America*"    This  ac- 
count leaves  it  flill  open  to  the  unrepelled  preemp- 
tion that  the  papers  which  were  thus  deftroyed  muft 
be  the  papers  relating  to  the  cargo  on  board  this  (hip. 
I  had  expected  that  it  would  have  been  accounted  for, 
how  the  claim  comes  to  be  given  in  fo  imperfect  a 
manner.    It  evidently  comes  from  America,  and  how 
it  happens  that  ihofe  who  have  directed  the  whole  of 
this  cargo  to  be  claimed  ihould  not  know  what  it  con- 
fifted  of  is  an  obfcure  circumftance.    Perkins  fwears 
that  it  arrived  in  the  fhip  that  brought  the  documents 
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to  America  in  Oclobsr.    The  claim  is  not  given  till  the  Ho™aER 
21ft  of  December,  near  four  months  afterwards,  and  NT 


yet  it  is  then  claimed  in  this  indiftintt  manner.  When  April  15*, 
not  only  the  claim,  but  likewife  the  evidence,  comes 
from  America,  much  is  added  to  the  weight  of  objec- 
tion which  that  fact  creates ;  for  furely  it  is  an  objec- 
tion of  the  weightieft  kind,  that  they  come  from  the 
enemy,  from  the  fufpe&ed  proprietors,  or  their  agents, 
and  do  fo,  in  direct  contradiction  to  the  intimation  of 
the  alleged  Chinefe  proprietor,  that  he  mould  forward 
the  proofs  himfelf. 

I  obferve,  that  the  cargo  was  not  put  on  board  till 
within  a  fortnight  of  failing,  probably  becaufe  the  ar- 
rangements were  not  completed  before  that  time,  and 
a  communication  to  Europe  previoufly  made,  that,  if 
the  cargo  was  taken,  it  mould  be  claimed,  but  the 
particulars  not  yet  fufficiently  adjufted. 

Upon  the  whole  of  this  cafe,  I  am  clear  that  reftitu- 
tion  cannot  pafs.  Is  it  a  fit  thing  that,  after  the  ad- 
miflion  of  the  further  proof  propofed,  after  the  fpolia- 
tion  of  the  papers  fo  admitted  and  fo  infufliciently 
accounted  for,  I  mould,  in  a  cafe  fo  conducted  by  all 
parties  as  to  defy  any  probability  of  truth,  exercife  flill 
more  the  patience  of  the  Court  by  indulging  the  parties 
with  the  opportunity  of  introducing  ftill  funhcr  proof? 
In  my  opinion,  it  is  not.  The  conclufion  I  draw  from 
this  evidence  is,  that  the  property  is  not  Chinefe  ;  but 
if,  notwithstanding  thefe  revolting  improbabilities,  it 
really  is  fo,  the  fufferer  muft  blame  thofe  he  has  em- 
ployed in  the  conduct  of  his  tranfaclions,  and  who 
have  thrown  that  difcredit  upon  them  by  which  his 
interefts  are  liable  to  be  legally  affected.  v 
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APPENDIX  (D.) 

Note  to  the  Cafe  of  The  Hope  and  other*  (page  2j6.> 

^pHE  principle  of  this  judgment  was  fubftantially  confirmed 
by  the  decifion  (  f  the  Lords  of  Appeal  in  the  cafe  of  the 
Reward,  Hill  maflcr,  (9th  July  1&14),  which  was  an  appeal  from 
the  fentence  of  the  Vice  Admiralty  Court  at  Halifax,  on  the 
effect  of  the  certificates  or  pafTports  granted  by  Admiral  Sawyer, 
m  the  form  appearing  in  the  Hope. 

No  cafe  of  the  clafs  heard  in  the  High  Court  of  Admiralty 
was  carried  before  the  Lords  CommifGoners  of  Appeal,  but  the 
circumflanccs  of  the  Reward,  Hill,  were  precifely  fimilar  to  thofe 
in  the  Hope  ;  and  the  Court  of  Appeal  decided  that  the  terms  of  the 
Order  in  Council,  dated  the  13th  of  October  id  it,  were  applicable 
to  the  certificates  or  pafTports  39  expreffed  in  the  letters  of  Mr. 
Allen,  and  of  Admiral  Sawyer  in  anfwer  thereto,  end  fufficiently 
eftablifhed  the  validity  of  the  certificates  or  pafTports  that  had  been 
granted  according  to  the  terms  of  the  Order  to  American fhips  pro* 
reeding  with  cargoes  of  grain  and flour from  the  ports  of  the  United  States 
to  Spain  or  Portugal  In  the  cafe  of  the  Charles,  A»oery,  (12th  July 
1 8 14),  which  was  an  appeal  from  the  Vice  Admiralty  Court  at 
Barbadoes,  and  in  fome  other  cafes  certificate!  or  pafTports  of  the 
fame  kind,  figned  by  Admiral  Sawyer,  and  alfo  by  Don  Luis  de 
Onis,  his  moft  Catholic  Majefty's  Envoy  Extraordinary  and  Mi- 
niftcr  Plenipotentiary  to  the  United  States,  had  been  ufed  for 
voyages  from  America  to  certain  Spanifb  ports  in  the  IVefi  Indies. 
The  Lords  of  Appeal  "held,  that  thefe  certificates  or  pafTports 
not  being  within  the  terms  of  the  Order  in  Council  did  not  afford 
protection,  and  their  Lordfhips  accordingly  affirmed  the  fen- 
tences  of  condemnation  paffedby  the  Vice  Admiralty  Courts  in  thofe 
cafes. 

In  the  cafes  of  the  Venus  and  the  South  Carolina,  (25th  June 
1814),  a  fimilar  queflion  arofc  on  the  effect  of  pafTports  and  cer- 
tificates granted  by  Mr.  Fofler,  His  Majefty's  Envoy  Extraor- 
dinary and  Minifter  Plenipotentiary,  but  not  confirmed  by  ari 
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Order  in  Council,  permitting  American  (hips  to  (ail  with  provi- 
sions from  ports  of  the  United  States  to  the  Ifland  of  St. 
Bartholomew. 

On  the  part  of  the  claimant  it  was  contended,  that  although 
perfons  holding  the  fituation  which  Mr.  Fofier  did,  had  not  in 
ftri&nefs  any  authority  to  grant  protection  to  veflels  or  cargoes 
otherwife  fubjed  to  the  operation  of  hoftilities  and  the  laws  of  war, 
yet,  the  fact  that  he  had  exercifed  that  authority  for  purpofes 
that  mud  (be  pre  fumed  to  be  agreeable  to  his  inftru&ions,  and 
beneficial  to  the  intereft  of  his  country,  would  eftablifh  an  equit. 
able  claim,  which  their  Lordfhips  were  bound  to  refpeft. 

In  fupport  of  the  fentence  of  condemnation  it  was  argued,  that 
a  Minifter  Plenipotentiary  had  no  fuch  power  as  was  indeed  ad- 
mitted ;  that  this  was  a  principle  of  general  law,  which  perfons 
taking  fuch  pafTports  were  bound  to  know  and  to  notice.  That  the 
claimants  had  made  no  enquiries  whether  Mr.  Fofier  was  furnifhed 
with  any  fpecial  power  to  grant  certificates  of  this  kind,  and  were 
therefore  not  milled  by  falfe  information  upon  that  point :  that  it 
belonged  to  the  Crown  alone  to  grant  fuch  exemptions  from  the 
laws  of  war,  as  had  been  ftrongly  exprefTed  on  feveral  occafions. 
(See  the  cafe  of  Angeltque*  3  Rob.  p.  7.  of  Appendix),  and  aa 
the  inftruments  were  in  themfelves  invalid,  their  Lordlhips  had 
no  power  to  render  them  effc&ive. 

The  Court  affirmed  the  fentences  of  condemnation  in  all  the 
cafes  in  which  the  certificates  or  pafTports  granted  by  Mr.  Fofier 
were  not  within  the  terms  of  the  Order  in  Council,  by  which  cer- 
tain defcriptions  of  Licences  granted  by  him  had  been  confirmed. 
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A. 

A DMIRALTr—Oxfas  of— to  feize  a  particular  Ship, 

will  indemnify  the  Captor  from  Cofts  and  Damages  -  410 

 but  will  not  affect  his  beneficial  Intercft  in  the  Prize  -  ibid. 

Agent — —Duty  of,  to  fupcrintend  Law  Proceedings      -    -  6 

 •  does  not  ceafc  upon  the  employment  of  a 

Broker  -  -  Hid. 

— —  Appointment  of,  may  generally  be  revoked  at  the  difcre- 

tion  of  the  Parties  who  made  it  478 

■  —  but  not  without  jnfl  caufe  Ihewn  if  the  Agent  has  duly 
regiftered  his  Power,  and  conducted  the  Bufinefs 
practically  to  a  confiderablc  extent  -       -  479 

Agency — Powers  of,  extending  to  Bounty  as  well  as  to  Prize  478 

Alien  Enemy —  may  fue  for  Wages  earned  on  a  voyage 
to  this  Country,  under  the  Protection  of  a  Britijb 
Licence  -  -  234 — 266 — 303 

 a  Party  fo  becoming  by  the  Intervention  of  Hoftilities 

is  not  at  Liberty  to  profecute  an  Appeal  in  the  Courts 

of  this  Country  -  -  -         -  214 

Appendix — A.  contains  order  in  Council,  31ft  Mi ay  1809  as 
to  Trade  with  Heligoland. — B.  Order  in  Council  26th 
April  1809,  as  to  Blockade  of  Ports  from  which  the 
Briti/li  Flag  is  excluded. — C.  Treaty  of  Peace  between 
Great  Britain  and  Sweden. — D.  £Jote  to  the  Cafe  of 
Hope,  relative  to  the  Power  of  granting  Pafiports  to 
exempt  the  Property  of  the  Enemy  from  Capture. 

B. 

ZtaiT— Sureties  not  difcharged  from  Rcfponfibility  by  mere 

lapfe  of  time  -  -  1 

Bail  Bonds — arc  given  to  the  Court  to  abide  the  Adjudication 
of  all  Events  impending  before  the  Court  at  the  Time 
the  Bonds  were  executed  -  -  55 

 but  the  Sureties  are  not  rcfponfible  to  the  extent  of  fuch 

a  poflible  ContiHgence  as  that  of  a  fubfequent  War  -  54 
Barbcyrnc — (cited)  -  -  -  -  117 

BLciade, — impofed  by  the  Orders  in  Council,  nature  of     -  133 
—  operates  to  the  Exclufion  of  Brtii/b  as  well  of  Neutral 

Ships  -  -  -  134 

[c]   of 
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.  Blockade — conti  nued. 

 how  maintained  -  -  +i$ 

—  of  Spani/b  Ports,  how  far  withdrawn  -  -  181 
Bottomree  Bonds, — not  to  be  paid  till  after  Marine™  Wages  4* 
— —  not  valid  unlefs  granted  under  the  preflure  of  Neceffity 

in  a  Foreign  Port  where  the  Mafter  and  Owners  are 
without  Perfonal  Credit         -  -        -  201 

■  or  in  a  Port  of  the  Country  in  which  the  Owners  refide 

Provided  the  Mailer  has  no  means  of  communicatiner 
with  them  -  -  275 

■  ■'  -  of  a  later  Date  are  entitled  to  Priority  of  Payment  over 

thofe  of  a  former  -  -       -  20  it  289 

"      not  valid  where  the  Lender  looks  to  the  Perfonal  Secu- 
rity of  the  Borrower  -  -  287 
'  may  be  valid,  though  Bills  of  Exchange  were  given  at 
fame  Time  by  way  of  collateral  Security       -  466 

—  may  be  valid,  though  granted  on  a  hired  Tranfport  in 

the  Service  of  Government  -  -  462 

—  and  although  the  Voyage  on  which  (he  was  bound  is 

not  fpecificd  in  the  Bond  -  -  463 

—  Party  lending  Money  on  Bottomree  is  not  bound  to  fee 

to  its  due  Application         ...  464 

—  are  not  nccefTarily  either  good  or  bad  in  toto       -       -  a88 

■  may  be  valid  though  granted  to  the  Confignees  of  the 

Cargo  by  a  Mafter  appointed  by  themfelves        -  280 

Britijb-built  Ship — Sec  Navigation  Law. 

Britijh  Merchants — Claim  of,  for  Advances  made  by  them  for 
the  Ufe  of  the  O  wners  of  a  Foreign  Ship  feized  by 
Order  of  Government  on  the  breaking  out  of  Hosti- 
lities,—not  allowed  -  -  "35 

■  Claim  of,  for  Money  expended  in  the  outfit  of  the  Ship, 

immediately  before  the  Seizure,— allowed  -  358 

Britt/b  Subject,  may  not  trade  with  the  Enemy  unlefs  by  the 

Confent  of  the  Crown  *  •  -  390 

—  cannot  (hake  off  Allegiance  to  Ilia  Native  Country  -  213 
— —  may  acquire  a  new  National  Character  for  Commercial 

Purpofes  -  -  Hid. 

m      and  if  refident  in  a  Neutral  Country,  may  trade  with 

the  Enemy  in  all  Articles,  with  the  Exception  of  thofe 

of  a  Contraband  kind  -  Hid* 

— .  but  cannot  at  the  fame  Time  and  in  the  fame  Adventure 

retain  the  Benefit  of  his  National  Charafter  from  the 
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Britijh  Sulje8— continued. 

mere  Circumflance  of  having  left  his  Wife  aid  Family 

in  this  Country  -  *  a  14, 

Bynier/boei,  Q.  LP.  (cited)  -  •  «  117 

C. 

Captor—^ the  laft  Seizor  is  in  Law  the  only  Captor  •  404 

-——  Title  of,  to  Prize  is  the  fame  whether  acting  upon  his 
own  Difcretion  or  in  Obedience  to  Orders  from  the 

Admiralty  •  -  410 

Capitulation — Articles  of,  apply  only  to  the  Inhabitants  of  the 

Country  furrendered  -  -  »  114 

Cargo — muft  follow  the  fate  of  the  Ship  if  involved  in  the  fame 

Fraud  -  .  "95 

■      taken  on  board  in  a  Port  where  the  Ship  had  Permiffion 

to  touch  for  Clearance  only  is  liable  to  Confiscation  -  1 68 
■        though  put  on  board  without  the  Confent  of  the 

Mailer  -  169 

Cartel— properly  fpeaking  has  Place  between  Belligerents 

only  -  -  60 

Certificate— See  Pajfport. 

Claim — general  Injuftice  of,  may  be  the  fubject  of  Cogni- 
zance in  a  municipal  Court         -  -  IOO 

—  not  fupported  by  Affidavit,  infufficient  -  -  153 
Coajling  Trade— ol  Sweden  -  -  131 
Colonial  Port— illegal  Ufe  of  •  -  130 
Commi/Jion—oi  the  Commanding  Officer  not  fuperfeded,  be* 

caufe  the  Ship  has  become  unfit  for  the  Service  for 
which  (he  was  originally  employed  -         -  21a 

Commander — Aft  of,  in  relinquiflung  Prize,  is  binding  upon 

the  Interefts  of  all  under  him  -  •  40$ 

—  is  alone  refponfible  for  Cofts  and  Damages  ■  -  ibid. 
Confotato  del  Mare— (cited)  -  -  •  116 
Convoying  Sbip—YiA  Duty  of,  to  take  care  of  Convoy    •  429 

—  may  be  entitled  to  Benefit  of  Prize  either  as  actual  or 

conftructive  Captor         -  -  43°-""43J 

Cojls — liability  of  actual  Captor  to,  for  giving  falfe  Informa- 
tion to  Joint  Captor  -  •         -  361 

—  Commander  is  alone  refponfible  for  -  •  40c 
Crompton — On  Courts,  (cited)  •  -  1 18 
Crown — Confent  of,  neceflary  to  legalize  the  Trade  of  Bri- 

tifb  Subjects  with  the  Enemy  -  •    390,  391 

Cqflom  Hovfe — Practice  of  in  Jamaica  -  -  341 

[  c  %  ]  Damage— 
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D. 

Damage—  Owners  are  refponfible  for,  when  occafioned  by 
the  Mifmanagement  of  their  Ship  though  under  the 
Care  of  a  regular  Pilot  -  4^7 

Declaration  of  War — See  War. 

DereliQ — .Sec  Salvage, 

Dif patches — Conveyance  of,  for  the  Government  of  a  Neutral 
Country  cannot  be  averred  by  the  Owner*  at  a  Ground 
of  Protection  for  a  Ship  engaged  in  a  Voyage  other- 
wife  illegal  -  -  -  -  104 

Dijguife—-See  National  CharaSer. 

Domicil — a  Briti/b  Subject  refident  in  a  Foreign  Country  and 
trading  as  a  Foreign  Merchant  cannot  retain  the 
Benefit  of  his  National  Character  by  leaving  his  Wife 
and  Family  in  this  Country  -  -  234 

Dominions — a  conquered  Country  forms  immediately  Part  of 

the  King's  Dominions  -  -  4  c  1 

Droits  of  Admiralty — Ships  and  Cargoes  feized  in  the  Har- 
bour of  an  I  Hand  conquered  by  Briti/b  Forces,  are 
conderonable  as  450 

— —  though  the  Conqued  of  the  Ifland  may  not  have  been 

confirmed  to  Great  Britain  by  a  Treaty  of  Peace  452 

E. 

Eafl  India  Goods — illegal  Importation  of  into  a  Briti/b  Colony-  1 4J. 
Excb  quer — Court  of  -  -  333 

Evidence — of  r4  leafing  WitneHl-s  not  alone  fufficient  to  fuftain 

a  Claim  of  Joint  Capture       -  -    ig,  363 

■  of  1-og,  not  admiflible  under  the  Circumftances  of  the- 

Cafe  -  -  J 

Enemy — Trade  with,  by  Briti/b  Subjects,  illegal,  unlefs  fanc- 

tioned  by  the  Crown  -  -  -  390 

F. 

Flag  and  Pafs — Parties  afluming  the  Flag  and  Pafs  of  a 
Foreign  Country  cannot  claim  the  Benefit  of  their  own 
National  Character  -  -  -  ig> 

■  ■  .    but    their  real  Character  may  be   pleaded  againft 

them  -  -  Hid. 

Freight — none    due  where  the  Voyage  has  been  wholly 

defeated  -  -  •  -  31^ 

■  due  upon  the  entire  Cargo,  though  part  thereof  may 

have  been  fold  to  defray  the  Expences  of  the  Ship  in  a 

Foreign 
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Frieght— continued. 

Foreign  Port  where  the  Owners  of  the  Cargo  are  the 
Authors  of  the  Delay  which  rendered  the  Expencet 
neceffary  •  386 

O. 

Grotitu — (cited)  -  ujr 

■ 

Head  Money — Where  there  has  been  a  general  engagement  the 
whole  Fleet  is  entitled  to  (hare  in  the  Head-money 
though  the  formal  Surrender  happens  to  be  made  to 
One  Ship  only  -  -  43 

 actual  Contribution  of  Afliftance  is  neceffary  to  entitle 

a  Joint  Captor  .to  (hare  in  Head-money  -  44 

■  Subject  of,  has  undergone  fome  Variations  -  -  439 
 is  not  granted  unlcfs  the  Act  of  Capture  is  confummated  ibid. 

—  is  due  to  the  capturing  Sliip  whether  the  Capture  was 

produced  by  actual  Combat  or  not  -  -  ibid. 

— —  is  not  due  where  neither  the  Ship,  Guns,  or  Men  have 

been  acquired  to  this  Country,  or  loll  to  the  Enemy  441 

— —  the  Military  Char;i6\cr  of  a  Ship  is  not  fo  loft  by  Capture 
and  Re-capture  as  to  extinguish  the  right  to  Head- 
money  -  -  367 

Heligoland — not  confidcred  a  Port  of  the  United  Kingdom 

though  in  the  Poffeflion  of  Briufi  Forces        -     5^,  77 

Hondurat — a  Dependency  of  Jamaica  -  •  337 

L 

Identity — may  be  fuffieiently  eftablimed  by  Coincidence  of 

Circumftanccs  -  -  -    3S'»  3^1 

Jenkins  Sir  Leotine—  (cited)         -  -  -  io°i 

Importation — See  Navigation  Laws. 

Joint  Capture — Claim  of,  not  neceffarily  defeated  by  difference 

of  Courfe  -  •  15 

■  defeated  by  a  conjectural  Courfe  if  erroneous 

 not  fuftained  on  the  Ground  of  having  occafioned  the 

Capture  of  an  Enemy's  Ship  by  diverting  its 
Courfe  -  -  -  12 

 not  fuftained  upon  the  Evidence  of  relcafing  Witncffcs 

only  •  -  [9»  363 

—  not  fuftained  on  the  Ground  of  antecedent  or  fubfe- 

quent  Services  -  -  33 

.       conftructive  Afliftance  by  Boats  will  not  entitle  the 

Ship  to  which  they  belong  to  (bait  in  the  Prize     *  20 

—  One 
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Joint  Capture— continued. 

"■'  One  of  Two  Chafer*  being  ordered  to  pick  up  the 
Boats  of  the  other,  and  in  confequence  of  the  Delay 
occafioned  by  Obedience  to  thofe  Order*,  lofing  Sight 
of  the  Prize,  is  not  entitled  to  (hare  with  a  Third  Ship 
coming  up  and  making  the  actual  Capture  -    61 — ft  feq. 

"■  <r   Claim  of,  by  Ships  which  chafed  during  the  Day  and 
afterwards  continued  the  Purfuit  in  a  right  Direction 
though  not  in  Sight,  fuftained  -  -  346 

— -—  Burthen  of  Proof  lies  on  the  aflerted  Joint  Captor  -  349,  363 

■  Sight  alone  generally  fufficieot  to  entitle  King's  Ships  to 

{hare  •  .  360 

Ships  engaged  in  a  Joint  Enterprise  under  the  Orders 
of  the  fame  Superior  Officer,  are  entitled  to  (hare  in 
each  others  Prizes       -  -  37a 

Ireland — Ports  of,  deemed  Foreign  for  Purpofes  of  Hypothe- 
cation •  -  105 

—  Lord  Lieutenant  of,  has  no  Power  to  authorize  the  Trade 

of  Britijb  Subjects  with  the  Enemy  •  -  391 

JurifdiSion — of  Inftance  Court  of  Admiralty  -  ioq 

■  of  the  Court  of  Admiralty  over  Bottomree  Bonds  al- 

lowed by  the  Courts  of  Common  Law      -      -  203 

K. 

AVfly-^not  bound  by  the  Navigation  Laws      r       •  310 

L. 

Lac Aft—  Parties  mud  take  the  Confequence  of  their  own  4.58 

Licence— \o  come  to  any  Port  of  the  United  Kingdom,  will 
not  protect  a  Ship  deftined  to  Heligoland,  though  that 
I  (land  had  been  reduced  by  Conqoeft  into  Britifb 
Poffefiion  •  ' »  -  m  SS 

 not  granted  till  after  the  Fact  of  Capture,  though  bear* 

ing  a  previous  Date,  can  afford  no  Protection       -  160 

^  1  permitting  a  Ship  to  touch  at  a  prohibited  Port  for 
clearance,  is  violated  by  taking  Goods  on  board  in 
the  prohibited  Port  *  *  a  6ft 

9 1     fraudulent  Application  of  -  -  173 

—  to  a  neutral  Veflel,  will  not  enure  to  the  Protection  of 

an  Enemy's  Ve(Tel,  but  the  Cargo*  if  belonging  to 
Britifb  Subject^,  not  implicated  in  the  Fraud,  may  be 
reftored  •  -  -  183 

■  the  Violence  of  a  hoftile  Government  will  not  privilege 

Perfons  to  act  in  Contravention  to  the  Terms  of  a 
Britifb  Licence  ...  24J 
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Licentt — continued. 

i       to  come  to  one  Port  of  the  United  Kingdom  will  not 

protect  a  Voyage  to  another  Port  -  •  iff 

for  a  Foreign  Ship  will  not  prated  one  that  it  in  Fact 
and  in  Appearance  Britijb  \  but  where  the  Ship  has 
every  Appearance  of  being  Foreign,  the  Court  will 
not  enquire  whether  there  is  any  concealed  Britijb 
intereft  -  •  •  251 

— --  Benefit  of  extended  to  Perfons  who  have  ufed  due  Dili- 
gence, notwithftanding  the  Expiration  of  the  Licence,  , 
and  a  Refufal  on  the  Part  of  Government  to  renew  it  300 
'     where  the  original  Cargo  has  been  fpoiled  by  unavoid- 
able Accidents,  the  Protection  of  a  Licence  is  not 
forfeited  by  taking  on  board  a  frefti  Carge  of  the 
fame  Description,  notwithftanding  the  Expiration  of 
the  Licence  -  -  -  305 

— —  fraudulent  Alteration  of,  deftroys  its  Validity,  even 
where  the  Holder  of  the  Licence  is  innocent  of  the 
Fraud  -  -  (  -  308 

,       Expiration  of  will  not  juftify  the  Capture  of  the  Ship 

on  her  return  Voyage         •  •  316 

Lien— on  Ship  for  Money  advanced      -  •        356,  jjJJ 

L  oca  nmr— (  cited)  •  •  •  1 1 7 

Log—  not  admiffible  as  Evidence  under  the  Circumftances  of 

the  Cafe  -  -  9 

M. 

Marque— Ship  furniflied  with  Letters  of,  to  be  deemed  a 

Ship  of  War  448 

M after — has  authority  to  hypothecate  the  Ship  and  Freight 
in  a  Foreign  Port,  where  he  and  Jus  Owners  have  no 
perfonal  Credit  ...  S04. 

. ,  ■  or  in  a  Port  of  the  Country  in  which  the  Owners 
refide,  provided  he  has  no  means  of  communicating 
with  them  -  173 

— .  though  appointed  by  the  Confignees  of  the  Cargo,  may 
be  juftified  under  the  Circumftances  of  the  Cafe,  in 
granting  a  Bond  of  Hypothecation  to  them       -  2&1 

MiniHcr  Plenipotentiary— -Power  of  to  grant  certificates,  ex- 
empting the  Property  of  the  Enemy  from  Capture 
■p-See  appendix  D. 

National 
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N. 


National  Cbara&er — Difguife  of  a&imed,  for  the  Purpofc  of 
,  *    impofing  on  the  Enemy  in  all  Wars       -  -  ifLz 

■  a  Brityb-hom  Subject  may,  by  his  Employment  and 

Refidence  in  a  Foreign  Country,  acquire  a  new  Na- 
tional Character  for  commercial  Purpofcs  -  323 
Navigation  Laws— prohibit  the  Conveyance  of  European 

Goods  from  one  Weft  India  I  (land  to  another       -  71 

■  ■    ■  but  by  a  later  Regulation  ($2  G.  J.  c.  100.)  permit 

fuch  Conveyance  -  -  -  13 z 

■i  bringing  Goods  within  the  Harbour  with  an  Intention 
to  import  them,  conditutes  an  Importation  within 
the  Meaning  of  the  Statutes       -  -  72 — 251 

— —  when  a  Vcffel  enters  a  Colonial  Port  with  Goods, 
partly  permitted,  and  partly  prohibited,  and  without 
any  mention  in  her  Clearance,  of  an  ulterior  Deftina- 
tion,  the  Prcfumption  of  Law  is,  that  all  the  Goods 
were  coming  for  Importation  -  -  1 20 

-  ■     A   Briij/h'buih  Ship  transferred  to  Foreigners,  but 

remaining  oftenfibly  Br.tijb,  is  liable  to  Condemnation 
for  importing  Goods  into  a  Britijh  Colony       -  15a 

-  —  and  the  Cargo,  though  belonging  to  different  Perfons, 

and  (hipped  under  a  perfect  Ignorance  of  the  Transfer 
of  the  Ship,  mud  (hare  the  fame  Fate  -  156 

.  Foreigners  hired  to  take  Care  of  a  Cargo  of  Mules  on 
board  a  Britijh  6hip,  are  not  to  be  deemed  Part  of 
the  Crew  -  -  -  311 

-  ■  -  are  not  binding  upon  the  King  fo  as  to  prevent  the 

Conveyance  of  publick  Stores  from  one  Colony  to 
another  -  -  -  330 

Navy Boar </-— mode  adopted  by,  in  fettling  Accounts  with 
Captors  in  Cafes  where  the  Government  has  a  Right 
of  Pre-emption  ...  458 

Neutral — has  a  Right  to  put  his  Goods  on  board  a  Merchant 

Veflel  belonging  to  a  Belligerent       -  -  448 

 but  not  on  board  a  Ship  of  War  -  -  ibid. 

Neutrality — Privileges  of,  forfeited  by  the  Abandonment  of 

perfect  Indifference  between  the  contending  Powers  24$ 

■  Claim  of,  may  be  given  by  the  Neutral  Government 

alone  -  412 

Onus 
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Onus  Profundi — lies  on  the  Claimant  in  Revenue  Cafes     -  j£a 
.       on  the  Party  affrrting  an  Intereft  as  Joint  Captor  349—565 
Order  in  Council—  prohibiting  Trade  with  the  Enemy,  ap- 
plies to  a  Part  as  well  as  the  Whole  of  a  Cargo 
■        for  the  Protection  of  the  Coafting  Trade  of  Sweden^ 

does  not  apply  to  Ships  partly  Briti/b  owned       -  131 

 Blockade  impofed  by  that  of  the  26th  of  April  1809, 

how  maintained  -  ■  «         42  e 

p. 

Part  0 tuner    See  Privateer  m 

Pafengers— Right  of,  to  {hare  in  Prize         •         •  239 

—  claim  of,  to  (hare  in  Salvage  for  Services  to  a  derelict 

Ship,  rejected  -  -  420 

—  Conveyance  of  for  hire,  equivalent  to  conveyance  of 

Cargo  for  Freight  -  -  -  e§ 

Paffport—oi  a  Britijb  Admiral  permitting  a  Veflel  to  deviate 
from  the  Courfe  prefcribed  by  the  Terms  of  the 
Briti/b  Licence,  by  which  (he  was  protected     •  309 

— —  a  Britijb  Conful  or  Admiral  has  no  power  to  grant 
Paffports,  exempting  the  Property  of  Enemies  from 
the  Effect  of  general  Hoftilities  ;  but  fuch  Paffports 
may  be  made  effectual  by  the  Ratification  of  the  So- 
vereign Power  -  -  a36— «•/ feq. 
See  alfo  Append'm  D. 

Penalty— Diftribution  of  •  .  -  • 

Yoffc/Jion — Caufe  of,  between  Foreigners  not  entertained  by 
the  Court  without  the  Confent  of  the  Parties,  or  the 
Sanction  of  the  Reprefentative  of  the  Foreign  State  23 
—  or  the  Judicial  Order  of  a  competent  Court  within  the 

Territories  of  the  State  to  which  the  Parties  belong  34 

Privateer— in  a  Court  of  the  Law  of  Nations,  a  Perfon  may 
be  conGdered  as  the  Part  Owner  of  a  Privateer,  though 
his  Name  has  never  been  inferted  in  the  Bill  of  Sale  or 
Ship's  Regifter  ;  and  the  Reprefentative  of  a  Perfon 
fo  deemed  a  Part  Owner  is  refponfible  for  Cofta  and 
Damages  decreed  againft  the  Owners  generally,  though 
the  Party  of  whom  he  is  the  Reprefentative,  was  not 
himfelf  the  Wrong-doer  -        -  290— tt  feq. 

Proeecds—oi  Prize  may  be  followed  wherever  they  can  be 

traced  -  2C 

Protefl— not  made  in  due  Time         *         •         -  »95 

[  d  ]  Rctificatio,.— 
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R. 

Ratification— ^tt  Treaty  of  Peace* 

Recapture —by  Land  Forces  •  -  -  1 13 

■  by  Boat  b  •  .  »<W. 
Releqfing  Witnejfcs— Evidence  of,  not  alone  fufficient  to  fup- 

port  a  Claim  of  Joint  Capture  •  19 — 42S 

Rrprefentativ'e—See  Privateer, 

Revenue  Caufes—  Onui  probandi,  lies  on  Claimant  152 

s. 

Salvage— General  Rate  of,  in  Cafes  of  Derclift          ■  41I 

>    •  ■  Moiety  decreed  under  the  Circumftances           -  49 

■  Apportionment  of,  betweeen  Salvors  -  50 
— —  Rate  of,  not  to  be  increased  on  account  of  unneceflary 

Interference  of  fecond  Salvors             •             •  417 

■  ■  1  Civil,  in  addition  to  Military          #            -  317 
mi     a  Store  Ship  recapturing  Briti/b  Property,  is  entitled  to 

an  Eighth  only            •             -  253 

mt.  Right  of  Recaptors  to,  not  extinguished  by  fubfequent 
Capture  and  Condemnation  in  an  Enemy's  Port, 
where  the  Sentence  condemning  the  Property  is  over- 
ruled by  an  Order  of  Releafe  from  the  Sovereign 
Power  of  the  State  •  -  -  191 

Ji       extinguifhed  by  a  regular  Sentence  of  Condemnation 

carried  into  Execution         ...  200 

■  ■  11   Perfons  difpofleffing  original  Salvors  without  reasonable 

Caufe,  mall  receive  no  Benefit  on  account  of  Services 
they  may  afterwards  perform  -  -  417 

—  — »  thofe  who  are  in  Pofleflion  of  a  Ship  as  Salvors,  have  a 
legal  Intercft,  not  to  be  diverted  but  by  Adjudica- 
tion in  a  regular  Court  ...  4.16 

»  is  due  for  the  Recapture  of  Neutral  Goods  previoufly 
taken  by  the  Enemy  on  board  a  Briti/b  Ship  of  War 

443— «M* 

St.  Croix — See  Capitulation, 

Seizure— of  Goods  not  actually  on  more,  may  be  made 
within  a  Briti/b  Colony  by  the  Officers  of  IL  M. 
Navy  -  -  -  2l6 

Setting  forth  for  War— the  Employment  of  a  Veflel  in  the 
public  Military  Service  of  the  Enemy,  by  thofe  who 
have  competent  Authority  fo  to  employ  her,  is  a 

fuJBcicnt 
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Setting  forth for  War— continued. 

fufficicnt  fetting  forth  for  War,  within  the  Meaning 

of  the  Prize  Aa  •  -  -10$ 

,       fo  if  there  is  a  fair  Semblance  of  Authority  in  the  Per- 

fon  directing  the  Veffel  to  be  fo  employed        -  401 

Ship— liable  to  Condemnation  if  belonging  to  the  fame 
O  wners,  with  a  Cargo  illegally  taken  on  board  in  a 
prohibited  Port,  although  (he  had  Permidion  to  enter 
the  Port  to  obtain  a  Clearance       -  -  l£S 

—  employed  in  the  Conveyance  of  Public  Stores  from  one 

Colony  to  another,  not  liable  to  Confifcation  for  a 
Breach  of  the  Navigation  Lawi  *  «•  345 

,  Title  to,  though  originally  faulty,  becomes  unimpeach- 
able by  great  Lapfe  of  Time  -  -  394 

Spoliation— of  Papers — Effeft  of,  by  general  Maritime  Law  486 

.  by  Law  of  this  Country  ibid. 

Slaves — are  deemed  Perfonal  Property,  where  there  is  no 

pofitive  Regulation  to  the  contrary      -        -  064 

,  1  pafs  to  the  Captors  under  the  Words  of  the  Prize 

Ac\  »  *  *  <  Hid 

Slave  Trade— -deemed  by  this  Country  repugnant  to  the  Law 

of  Nations  85 

m  though  itdoes  not  prefume  fo  to  treat  it  when  prac- 
ticed by  the  Subjects  of  a  State  which  continues  to 
tolerate  it  -         -  -  86 — 95 

■  the  Court  has  a  Right  to  enquire  into  the  Title  of  a 

Ship  employed  in  the  Slave  Trade  •         m  91 

—  Inclination  of  the  Court  to  difcountenance         »  97 

■  "  prohibited  by  the  Swedi/h  Government  <*  ■>  98 
Soldiers — on  board  a  capturing  Ship,  though  invalided,  are 

entitled  to  (hare  in  the  Prize  -  .  236 

S/ai«-i-Ceffation  of  HoftUities  againft  -        -  181 

—  Communication  between  the  different  ports  of,  inter- 

rupted •  •  -        •  -  a 

Stair,  Lord—  (cited.)  •  •  •  \\% 

Store,  Ship—See  Salvage, 

Stores,  Public— Conveyance  of,  from  ofle  Weft  IndiaColonj  to 

another,  not  prohibited  -  -  -320 

i—  not  included  in  Account  of  Exports  •  m 

 not  entered  at  the  Cuftom  Houfc,  if  imported  in 

Tranfports  *         •  •  •  %bid% 

■  —■  S<cus,  if  in  Merchant  Veflels  -  -  -  ibid. 
SwtJm— Coafting  Trade  of          »          1           f  rbj 

Territory-** 


INDEX. 
T. 

Territory— Claim  of,  can  only  be  given  by  a  State  perfectly 

neutral         -         -         -  -  245 

— —  and  cannot  be  given  but  by  the  Neutral  Government  411 

Tratujcr— colorable.  1 

Treaty  of  Peace— nature  of,  explained          -           -  249 

■  "■  by  modern  Ufage,  muft.  neceffarily  be  ratified  -  ibid, 
*■  Effect  of,  in  quieting  Titles  of  Pofleffion  •  395 
Trading — Conveyance  of  Publick  Stores,  not  a  Trading  339 

■  ■  ■  Importation  of  Goods  for  the  Ufe  of  the  Royal  Family, 

not  a  Trading  •  341 

Tranfport — Veffcl  hired  by  Government  as  a  Tranfport  may 

be  the  Subject  of  Bottomree         -  -  462 


Valin— (cited.)  •  -  •  •  11S 

Vattel—  (cited.)  -  -  -  04^ 

W. 

Wages— Mariners  to  be  paid  before  Bottomree  Bonds  40 

p       Subfiftence  of  Mariners  on  board  Greet  Ships,  to  be 

deemed  Part  of  -  -  -  -  41 

—  Suit  for,  will  be  entertained  by  the  Court  in  the  Cafe 
of  an  Enemy's  Ship  coming  under  the  Protection  of  a 
Britijh  Licence  -  •  ■'  334 — 266 — 305 

War— Declaration  of,  by  the  Government  of  one  Country 
againft  another,  is  Evidence  of  the  Exiftence  of  a  War 
between  the  Two  Countries  •         -  247 

War  rani  of  the  Court  of  Admiralty  will  extend  to  Sails  and 
Rigging,  taken  on  more  for  the  Purpofe  of  fafe 
Cuftody  ...  283 

W/Jl  India  Iflandt— Governors  of,  have  of  therofelves  no 
Authority  to  permit  the  Importation  of  prohibited 
Goods  -  -  -  -  t  t4£ 
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